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KOHCTUTYUMOHHOE (TOCYAAPCTBEHHOE)

[MPABO

CBo60p,a JINHHOCTN: NOHATNE, MECTO N POJib

B KOHCTUTYLIMOHHOM MnpaBe P®

AbaypaxmeoBa XaBa bparMmoBHa, CTYAEHT MarncTparypbl

[JlarectaHcKwii rocyjapcTBeHHbI yHMBepcuTeT (1. Maxaukana)

B npedcmasnennoti cmamve paccmomperivl npo6siemMoL COOMHOULEHUS NOHAMULI C60600a TUMHOCU U NPABA UHesl08eKd, onpe-

Oeniserncs Mecmo U postb 606006l 8 KOHCMUMyyuoHHoMm npase PP.
Kntouesvie cnosa: ceo600a nuurnocmu, Koncmumyuyusi P®, c60600a, P, ocrosnoii sakon P, eocydapcmeennas énacmo.

I—I OHSITVE «CBO6O/A IMYHOCTU» SBNSETCS KOMMIEKCHbIM,
BK/IOYAOLLMM B Ce6S KaK NpaBoBble, TaK 1 NCUX00oru-
YecKme acreKTbl.

MonaraeTcs, 4TO ONpeaeneHne cBo604a MMYHOCTY BKHO-
4aeT B cebs credytoLLme acnekTbl:

1. CB060/@a IMYHOCTM NPeACTaB/SET COO0 OCHOBY KOH-
CTUTYLMOHHOrO CTpoA P®;

2. CB060OAa NMMUYHOCTM KaK 3M1eMeHT peryinpoBaHns 06-
LLLeCTBEHHbIX OTHOLLUEHWIA, CKNafbIBAOLLMIACA B Cepe KOH-
CTMTYLMOHHOTO NpaBa P®. Tak poccuiickoe rocyaapcTBo co-
rnacHo ctartbe 2 OCHOBHOr 0 3aKOHa HafieNIeHo 06513aHHOCTbIO
3aLUMTbI CBOBOZ YeNoBeKa U FpaXKAaHNHa;

3. Kaxkablli cy6bekT npaBa MMeeT cBOOOAY IMYHOCTY BHe
3aBMCMMOCTU ABISIETCA /M OH FPXKLAHMHOM MK HeT. Ha aTo
YyKa3bIBalOT MHOrve cTatb KoHCTUTYUun P®, rosopsLue
0 cB060aX, KOTOPbIE HAYMHAKOTCS CO CNOB: «KaxKablli...» (CT.
22,27,28,29,30uT.4.).

B KoHCTUTYLMK P® 1 06LLeNprU3HaHHBLIX NPUHLMMNAX
N HOpMax MeXAyHapoAHOro rnpasa COBMECTHO C AeUHM-
Lenn «cB0ob6OJa» BCTPEYALTCS M «MpaBo». B CBA3M C 3TUM
NPeACTaB/ISETCA YMECTHBIM PACCMOTPETH COOTHOLLEHNE 3TWX
NOHATWIA. CyLLECTBYIOT Pa3/INYHble MHEHUSI B CBSA3M C COOT-
HOLLIEHWEM laHHbIX MOHATUIA.

Tak, Hanpumep, H. K. KpacHocno6ogueBa paccmatpu-
BaeT COOTHOLLEHWNE MOHATUIA «cBOBOAA» U «NPaBO» Yepe3
Mepy BO3eNCTBMSA Ha HUX FOCyAapcTBa U OT/IMYaeT CBO-
6ony OT npaBa Tem, 4TO cBO6OAY rOCYAapCTBO He perynu-
pyeT, a IMLLb YKa3bIBAeT rPaHMLbl €€ OCYLLECTBIEHMS, TOrAa
KaK npaB0-3T0 [O3BO/IEHHAsA rOCY4apCTBOM Mepa MoBefeHNA
yenoBeka. TakMmM o6pa3om cBobofa ABnsAeTca 6onee LWK-
POKUM MOHATMEM YeM MPaBso.

Jle6enes B. A., roBopsi 0 npaBax 1 cB0OOAaAX, paccMaTpu-
BaeT fjaHHbIe MOHATNS KaK CUHOHMMUYHBIE, He OCYLLECTBAASA
pasgeneHunst Mexxay HUMU. Takum 06pa3om, MOXKHO CAeNaTb
BbIBOZ, YTO OH paccMaTpuBaeT JaHHble MOHATUSA, Kak B3au-
MOCBSI3aHHbl€e 11 CYLLECTBYHOLLME NNLLb B CBA3N.

E.H. Ko3noBa, O.E. KyTauH B cBOEM 1CCNeA0BaHNN OT-
MeyaroT, YTo CBOOO/bI 06eCneUnBatoT B 6ONbLLEA Mepe 3a-
WMTY OT BMeLLATeNbCTBa, a MpaBa 06ecneynBalT peanu-
3aLMI0 MONOXUTENbHBIX ANCTBUIA.

MO>XHO FOBOpPUTbL O TOM, YTO MOHATMA «CcBOBGOAa»
N «NpaBO» He MOTYT CyLLeCTBOBaTb pa3fefibHO Apyr
OT Apyra, B faHHbIX NMOHATUAX CYLLECTBYET KakK CXOACTBO,
Tak v pas3nnuns. C 0f4HOI CTOPOHbI CXOACTBO 3aK/toyaeTcs
B TOM, YTO 1 NpaBa 1 cBO6OAbI ONPefenstoTCsa Yepes BO3-
MOXHOCTb, TO €CTb LUAHC BblOpaTb BWA MOBEAEHUS, Npes-
CTaB/EHHbI 3aKOHOM B COOCTBEHHbIX MHTepecax. C Apyrol
CTOPOHbI OT/INYMSA 3aK/K0HAKOTCS B TOM, YTO NPaBo 3TO Mo-
NyYeHme LO3BONEHUS CO CTOPOHBI FOCYLApCTBa Ha OCyLLe-
CTBNEHUS AENCTBUIA, a CBO6OAA — 3TO MPaBO COBEPLLEHUS
[eCTBUIA, He NonagarLwmx Mog rocyfapcTBeHHble orpa-
Hu4eHus. MNpaBa HanpasieHbl Ha 06ecrneyeHne cBO6OA,
151 MOMOLLM NMMYHOCTM B HanpaB/ieHUWN ero B Bbi6ope
BO3MOXHOI0 NOBefeHNA C Liefblo 06ecrneyeHUs cBoei
cB06Ofb!.

B KOHCTUTYUMN P® NOHATKSA «npaBa» 1 «CBO6GOAbI» yNo-
TPebnsOTCS OAHOBPEMEHHO, HaNpuUMep, rnasa 2 Tak U Ha-
3biBaeTcs «lpaBa 1 cBO6GOAbI YeNOBEKA U TpaXKAaHMHay.
Monaraem, YTO ;aHHOE COBMECTHOE YNOTpebieHre TEpMUHOB
NCXOAMT 13 AeMOKpaTM3Ma POCCMIICKOro rocyapcTaa, 3a-
KpennéHHoro B cTaTbe 1 KoHcTUTyuun P®. B ntobom ge-
MOKpaTM4YeCKOM 06L1ecTBe CBO6O/bI JOMKHbI COBMNaAaThb
C MpaBamu, TOria ¥ MOXXHO rOBOPUTb 06 OCYLLECTB/IEHNM [ie-
MOKpaT13Ma, B C/lyyae HecoBMajeHUs Npas 1 CBO60L MOXXHO
rOBOPWTbL O TOTa/IMTapHOM rocyaapcTBe.

MOXKHO BbIAENNTb CNeAYHOLY0 AethHULMIO «cBOGOAA
NNYHOCTU B KOHCTUTYLMOHHOM npase P®» — 370 npu-
3HAHHOE, rapaHTMPOBaHHOE, He OTHY>KAAEMOE 1 OXPaHsieMoe
rocyfapcTBOM MOMIOXKEHMWE IMYHOCTU B POCCMIACKOM 06-
LL,eCTBE, MO3BO/IAOLLEE EMY OCYLLECTBUTb CBOWN MHTEPECHI
Ha pBaHHbIX NpaBax B paMKax COYeTaHWs CBOMX MHTEPECOB
C UHTepecamu Apyrmx cy6beKToB npasa.

ogedu (80HHaaLodeA201) 90HHOMMALMLOHOY
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HoBb!

Tak >Ke Hapsgy C MOHSTVEM «CBOOO/a» BbIAENSANT 1 TaKoe
onpegaeneHve Kak «3akKoHHbIA MHTepec», KOTOPOE Tak XKe Ha-
XOAWT CBO& 3aKper/ieHVe B OCHOBHOM 3akKoHe P® (4.2 ¢T. 36,
4. 3 CT. 55 KoHCcTUTYUmmn PO).

HacuéT B3anMopeincTBUA JaHHbIX MOHATUI Tak Xe BbICKa-
3biBasica A. B. Manbko. B cBOEM HayyHOM TpyZe OH mucan:
«3aKOHHbI/ MHTEPEC B OT/IMYMK OT NpaBa — 3TO NPOCTOe,
pa3peLLEéHHOE CO CTOPOHbI FOCYAapCTBa XKenaHue, B KOTOPOM
HEeT CTPOroro ykasaHus Ha onpefeneHHble BO3MOXHbIe Aeli-
CTBMS, TO €CTb He 06ecneyeHHas topUANYeCKOin 0653aHHO-
CTbIO».

Takum 06pa3om, MOXHO CAeNaTb BbIBOJ, YTO onpeje-
NEHUE «3aKOHHbI UHTEPEC» ABNSIETCS 3IEMEHTOM «CBO6OABI
INYHOCTU», BK/HOYatoLLee B cebst Takoli acnekT cBo60ab!
KaK BOJSI, TO €CTb 3aKOHHbI UHTEPEC — 3TO BO3MOXKHOE
C NPaBOBOW TOUKM 3PEHUS CTPEMIIEHNIE YerIOBEKaA.

M3yyas mecTo cBOGOAbI IMYHOCTU, CNedyeT cKasaTb
0 TOM, Y4TO KOHCTUTYLMA POCCUM 3aKpensiseT ee B Ka4eCTBe
OJHOr0 M3 3/1EMEHTOB HaLLEro KOHCTUTYLIMOHHOIO CTPOS,
TakK, Hanpumep, ctatba 2 KoHCTUTYLmMn P® 3aKkpennseT: «ye-
NOBEK, ero npasa 1 CBOOOAb! ABNAIOTCS BbICLUEN LIEHHOCTHHO®.

Yepes cBo6OAY MMYHOCTY MPOABNAETCS leMOKPATU3M
POCCUIACKOro 06LLEeCTBa, ABMSHOLLEr0Cs OfHNUM 13 OCHOBHbIX
3/1eEMEHTOM KOHCTUTYLMOHHOIO cTposa P®, a ecnin ncxo-
AWTb 13 TOTO, YTO HUKaKWE LPYrne UHCTUTYTbl KOHCTUTY-
LIMOHHOrO0 Npasa He MOryT 6bITb MPOTUBOPEYALLMMN M0 OT-
HOLLEHWNIO K KOHCTUTYLLMOHHOMY CTPOK, MOXKHO CKa3aTb,
410 KOHCTUTYLMA PP 1, B NpUHLMNE, BCe 3aKOHOAATENNLCTBO

NuTteparypa:

P®, KOTOpOE JOMKHO COOTBETCTBOBATH OCHOBHOMY 3aKOHY
P® ucxogut 13 NprHLMNa cob/0aeHNs 1 npuopuTeTa CBO-
60/bl IMYHOCTK.

loBOps 0 MecTe CBOGOAbI, CefyeT BbIAENUTb ee COOTHO-
LUeHVe C BNacTbio. BnacTb ocyLlecTBnsieTcss HApOLoM (He-
NocpesCTBEHHO MW Yepe3 NPeLCTaBUTeNbHbIE OPraHbl)
1 rocyJapCTBOM Yepe3 OpraHbl FOCyAapCTBEHHOW BNacTu
(B KauecTBe npeacTaBuTeNeli Hapoga). FocyaapcTBo, ocy-
LLLeCTB/SAA BMacTb, 06513yeTCst MpM3HaBaTb, cO6M0AATL 1 3a-
LMLLaTh cBOOOALI. Tak Xe, ecin roBopuUTL 0 Npobeme 3/10-
ynoTpebneHns cBo604amm, HUKTO He BrpaBe OCYLLECTBAATb
3axBar BnacTu. TaknuMm 06pa3oM, 06LLECTBO JOMHKHO CTPO-
UTbCS HA COBMECTHOM, PaBHOMEPHOM, c6anaHCPOBaHHOM
OCYLLECTB/IEHUN CBOGOAbI IMYHOCTU U BACTU.

CnepoBarte/ibHO, cBO60/a IMYHOCTM NMPOHMU3bIBAET BCE
KOHCTUTYLMOHHOE NPaBo, SABAAACH OAHON M3 BaXKHEMLLINX
OCHOB POCCUIACKOr0 KOHCTUTYLIMOHHOIO cTpos. OHa ABns-
eTcst 6a3oii B chepe 06ecrneveHnss HOPMabHOrO CYLLECTBO-
BaHWs 06LLECTBA B COBPEMEHHOM POCCUIACKOM FrOCYapcTBe.

Bo-nepBbIx, cB0604a, ABASAACH OAHOW U3 OCHOB KOHCTU-
TYLMOHHOI 0 NpaBa, MPOHM3bIBAET BCE €8 MHCTUTYThI U CTan-
KMBAETCH C MHOTVMW MOHATUAMU, UMEIOLLMMUN OTHOLLIEHMNE
K HayKe KOHCTUTYLIMOHHOrO NpaBa, B HEKOTOPOM CMbiIC/e CBO-
604y NMMYHOCTM MOXKHO Ha3BaTb OCHOBOW KOHCTUTYL MK PO,
KoTopast 6a3mpyeTcs Ha cBO6OAE IMYHOCTM.

Bo-BTOpbIX, CBO6OAA MMYHOCTY YCTaHABANBAET CMbIC/I
N cofepyKaHue 3aKOHOB, AeATe/IbHOCTM OpraHoB rocygap-
CTBEHHOI B1aCTU 1 MECTHOTO CaMOyNpaBfieHNs.
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MNpaBoBOe perynmpoBaHue npoLeaypbl 06XkanoBaHusi NoAroToBKU,
NnpoBeAeHUsI U peannsalnn peLleHnin pedepeHayma

[JeliHera KoHCTaHTVH EBreHbeBuY, CTyAeHT
UensabuHCKUIA roCcy[apCTBEHHbIA YHUBEpCUTET

B cmamve asmop nposooum ananus npasosozo pezynuposaHus nposedeHuss npouedypul 00an08anus pasautHvlx cmaouil

nposederust pepepernoyma 8 Poccuiickoii Qedepavuu.

Kniouesvie cnosa: pepepenoym, obxanosarue, npaso, cyo, KOMUCCUS.

I—I paBo Ha y4yacTue B peepeHyMe ABAETCS HEOTbeM-
NIleMbIM MPaBOM KaXK4O0ro rpaxkiaHnHa P®, ¢ NoOMOLLbH
KOTOPOro OH MPOSIBNISIET CBOK BacTb, y4acTBYeT B yrnpas-
neHun fenamu Poccumn v eé cy6beKTOoB, a TakKe peLuaeT Bo-
MPOCbl MECTHOrO 3HayYeHUs. He BbI3blBaeT COMHEHUS TOT
(haKT, YTO JaHHbIA MHCTUTYT MMeeT TPYAHOCTM B NpaKTnYe-
CKOWi peanunsaumu. B nepByto oyepesb 370 CBA3aHO C HapyLue-
HUSAMM NONOXKEHWIA thelepasibHOr0 1 PErMOHaIbHOMO 3aKOHO-
[farensctsa P®, NpaBo rpaxjaH Ha yyacTue B pethepeHiyMe.
[ns 3aWwmTbl 1 BOCCTAHOBNEHNS B C/lyYae HapyLUeHWNs aaH-
HOro npasa NpesycMoTpeHa NpoLieaypa 06>xanoBaHus Noa-
rOTOBKW, NPOBEAEHNS 1 peasn3aLyin peLLeHnin pedepeHayMa.

Mof npouesypoli o6anoBaHWaA cnefyet NOHUMATb
nofa4vy yrnpaBoOMOYEHHbIM CYyObEKTOM 3asiB/IEHUS B COOT-
BETCTBYHOLLYH KOMUCCUIO pedpepeHayMa unu cyf ooLuer
IOPUCAUKLMY, B KOTOPOM OCMapmnBaeTCs 3aKOHHOCTb pe-
LUEeHWIA, felicTBMiA (6e3aelicTBME) YNONMHOMOYEHHbIX rocy-
[apCTBEHHbIX OPraHoB, OpraHOB MECTHOIO CaMOyMpaBeHus,
[OMKHOCTHBIX /IULL, KOMUCCUIA pediepeHayMa, 0OLLEeCTBEHHbIX
00beAMHEHWIA, YO/THOMOYEHHbIX Ha peann3aLmio 3aKoHo4a-
TenbCTBa 0 pedhepeHymax [2].

Cy6beKkTamu, KOTOpble BpaBe MHULMNPOBATb MpPo-
Lefypy 06>kanoBaHms, MOTyT ObITb y4aCTHUKM pedepeH-
AyMa, 06LLEeCTBEHHbIE 00beAVHEHNS, UHALMATMBHAS rpynna
Nno NpPoBefeHNI0 pedepeHayma, HabnoaaTenu, a Takxe Ko-
muccun. B cooteeTcTBumM ¢ 4. 1 cT. 259 MK P® B cyp ¢ 3a-
AB/IEHNEM TaKXXe YMOSITHOMOYEH 06paTnTLCA NPOKYpop,
CUMTAIOLLMIA, UTO HapyLlaeTCA MpaBo rpaXkaaH Ha yyacTue
B pechepeHayme [3].

PeLleHws1, AeiicTBMS U 6e3AeliCTBME BbICTYNAIOT B Kaue-
CTBe NpefmeTa 06XKanoBaHus. PelleHns — ocnapuBaemble
3asBMTENEM HOPMATUBHO-NPABOBbIE aKThbl, KOTOPbIE AENATCA
Ha 3 Br/a B 3aBMCMMOCTU OT M3[aBLUErO CyObeKTa: MPaBOBbIe
aKTbl OpraHoB My6/IMYHON BNacTW; pacnopsanTe/bHbIN akT
[O/MKHOCTHOT O MLA; NPaBOBOIA aKT, BblpaKatoLwuiA Konneru-
a/lbHOe MHeHWe 06LLLECTBEHHOr0 06beANHeHMS. [JelicTBUA —
ocnapuBaemble 3asBUTeNEM (POPMbl aKTUBHOIO NOBEEHNS
CyObEKTOB, peam3yLnX 3aKOHOAATeNbCTBO O pediepeH-
Jymax, MOBMEKLIME HACTYMeHVe 3HaYMMbIX MPaBOBbIX MO-
cnefcTBuiA. besfeincTBme — ocnapuBaemast 3asaiBUTENEM
(hopma NaccMBHOro MOBeAEHNWS, MPU KOTOPOM YMO/HOMO-
YEHHBbI CyObEKT He BbIMOMHUA NPeANMCaHHYH 3aKOHOAA-
TeNbCTBOM O pethepeHyMe 0643aHHOCTb COBEPLUNTL OMnpe-
[ienéHHble geicTeus [4, c. 65].

MpegycmaTpuBatoTes 2 cnocoba 06>kanoBaHUst NOArO-
TOBKM, MPOBEAEHWS N pea/in3aLn pPeLLeHINA pediepeHayma;
yepes cUCTeMyY M36MpaTenbHbIX KoMUccuid (afMUHKUCTpa-
TUBHBbIN) 1 CYAe6HbIN.

PelleHns KoMmuccuii 0 pesynbratax peepeHiyMos,
a TaKke nx gencteuns (6e3aeincTemne) 06>kanyroTcs B Cyabl
COOTBETCTBYHLLEr0 yPOBHS. B BepxoBHebIin Cyz Poccuiickor
defepaLym 06KanyTcA peLleHns 1 AeincTenA (6e3neiicTare)
LleHTpanbHOM n36mpatenbHO KOMUCCHK; B CY /bl CYyObEKTOB
Poccuiickon deaepaLiv — n3bmparteibHbIX KOMUCCHi CyOb-
eKTOB Poccuiickoin defepaLmn, a Takke OKPY>KHbIX U36U-
paTebHbIX KOMUCCUIA; peLleHnst 1 aeinctems (besaencTeme)
WHBIX KOMUCCUIT 0OXanytoTcst B paiioHHbIe cyabl [2].

YCTaHOB/MEHHBIA OTKPbITbIA CAMCOK OCHOBaHMIA OTMEHbI
CYLOM peLUeHNn KOMUCCUM CBUAETENLCTBYET O BO3MOX-
HOCTW paccMaTpuBaHNs B KA4eCTBE OCHOBaHMIA 4151 OTMEHbI
Nt06bIX 06CTOATENLCTB, YKa3bIBAKOLLMX Ha HapyLLeHWe Tpe-
60BaHWiN 3aKOHOAATENLCTBA O pedhepeHayMe B POCCUIACKON
defepauyn. 3TO 3HAUNT, YTO rPadKAaHWH Brpase 06paLaTbes
B CY/i M/IV BbILLIECTOSILLLYHO KOMICCUIO B 060M Cnyyae, Koraa
CUMTaeT, YTO ero NMpaBo Ha yyacTue B pedpepeHLyMe Hapy-
LLEHO.

Cyf, OTMEHUB pelleHne KOMUCCUU, YNOTHOMOYEH
1 0653aH NPUHATL MHOE PeLLeHne, KOTOPOoe Ha3HavaeT no-
BTOPHbI MOACHET ro/10COB, €CIM COXPaHEHa BO3MOXXHOCTb
YCTaHOBMEHMS feMICTBMTE/IbHOO BOIEN3bSAB/IEHNSA FPayKaaH.
Mpw OTCYTCTBMM TaKON BO3MOXHOCTV CY/ BNpaBe Npu3HaTh
nTorv pehepeHayMa HeiecTBUTEIbHBIMU. [JaHHOE peLLeHne
B/IeYeT Ha3HayeHMe NOBTOPHbIX BbIGOPOB. PelleHune cysa
HOCUT 00s13aTeNbHbI M OKOHYaTEe/bHbIV XapaKTep, nocneay-
tOLLLEr0 06>KaI0BaHNSA B BbILLECTOSLLMIA CY[ UM MHOM OpraH
He MpefycMaTpuBaeTCs.

CTounT yKasaTb, YTO YyCTaHOBJIEHHbIe B CT. 78 @3
0T 12.06.2002 Ne 67-®3 npoLieccyasbHble CPOKN BOCCTa-
HOBJ/IEHMIO He NOANeXaT. OTO 3HAYMT, YTO HecobogeHve
BPEMEHHbIX MPejenoB ABNAETCA OCHOBaHMEM 15 0TKas3a
B MPUHATUN 3a8BNEHUST WN XKanobbl. TeM He MeHee, cyf
00653aH BbISABMTb MPUUYNHbLI MPOMYyCcKa NpoLeccyanbHOro
CpoKa. B criyyae ycTaHOBMEHWM CYA0M YBaXKMTENbHON Npu-
YMHBbI, CPOK NOAAYM 3asABNEHNSA UMW XKaN0bbl MOXKET ObITb
BOCCTaHOB/IEH, €C/IY OH He BXOAWUT B BbllleyKa3aHHbIl
nepeyeHb CPOKOB, BOCCTAHOB/IEHNE KOTOPbIX HEBO3-
MOXHO.

PeLueHns n feincTans (6e3aencTBIE) KOMUCCUIA, X LOMK-
HOCTHbIX /1L, HapyLUIALLMX NpaBa rpakaaH npu npose-
JeHun pedepeHayma, MOryT ObITb 06)KanoBaHbl B BbiLLe-
CTOSILLLYHO KOMUCCUIO, TO CThb B aMUHMNCTPATVBHOM MOPSAJKE.
CornacHo n. 6 cT. 75 ®3 ot 12.06.2002 Ne 67-P3, BblLLe-
CTOSILLLAs KOMUCCUS 06513aHa PAacCMOTPETb XKasl06y 1 BIHECTM
OfHO 13 CMeAYIOLLMX PELLEHWNIA: OCTaBUTb XXanoby 6e3 yao-
B/IETBOPEHNS; OTMEHUTb 0BXKalyemMoe peLLeHNe NOTHOCTbIO
WM B YaCTW U NPUHSATb PELLIEHUE MO CYLLECTBY; OTMEHWTb 06-
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KalyeMoe peLLIeHe NMOMHOCTbIO /N B YaCTK, 06513aB HIKe-
CTOSILLLYt0 KOMMCCUIO MOBTOPHO PacCMOTPEThL BOMPOC U Npui-
HSITb PELLEHNE MO CYLLECTBY.

3aKOoH MpelycMaTpuBaeT BO3MOXXHOCTb peannsaLiim ofi-
HOBPEMEHHO KaK af[MMHUCTPATMBHOrO, TaK U Cyae6HOro
06)KanoBaHns, NCXOAs M3 CAMOCTOSTENbHOCTY U He3aBu-
CMMOCTV peanu3aLym yKasaHHbIX popMbl. TeM He MeHee, pe-
LUEHWE CY/ia M0 Kao6e IBNSETCS MPUOPUTETHBIM: HE MOXKET

Nunteparypa:

ObITb 3MEHEHO BbILLECTOSILLEN KOMUCCHEN pediepeHayMa;
B CNlyYae MPUHATUSA Kanobbl K PACCMOTPEHWIO CY0M U 06-
paLLeHns TOro e 3asBUTENSA C aHa0TMYHOI XKano60ii B co-
OTBETCTBYIOLLYHO KOMUCCUIO, 3Ta KOMMCCUS NMPUOCTaHaBN-
BaeT PaccMOTPEHNE Xanobbl 0 BCTYMNIEHUS PELLEHMS cyaa
B 3aKOHHYH CUAY; NPV BbIHECEHUV CYLOM PELLEHUS MO CYLLe-
CTBY >Kasni06bl 1 BCTYM/IEHVE €70 B CUJTY aAMUHUCTPATUBHbIN
NopsAOK 06>anoBaHNs NpeKpaLLaeTcs.

1. O pedhepeHgyme Poccuiickoin ®egepanmmn: ®efepanbHblil KOHCTUTYLMOHHbIN 3aKOH OT 28.06.2004 Ne 5-dK3 //
Cob6paHue 3akoHogaTenbcTBa P®. — 2004. — 5 mniong. — Ne27. — Cr. 2710.

2. O6 0CHOBHbIX rapaHTUsIX U36KpaTe/bHbIX NPaB 1 NpaBa Ha yyacTvie B pedpepeHAyMe rpaxkaaH Poccuiickoii degepaumu:
®defepanbHbIi 3aKoH 0T 12.06.2002 Ne67-$3 // CobpaHue 3akoHoaaTenbcTBa PO, — 2002. — 17 noHA. — Ne24, —

Cr. 2253.

3. TpaxpgaHCKMIA npoueccyanbHblil Kogeke Poccuiickoin deaepaunn: degepanbHblii 3akoH 0T 14.11.2002 Ne138-d3 //
CobpaHue 3akoHogaTenscTea P®. — 2002. — 18 HoA6psi. — Ned6. — CT. 4532.

4. WrHaTeHko, B. B. Mopagok 06>kanoBaHNs peLleHnii 1 [elicTBIA (6e34eMCTBIUSA), HapyLUatoLLMX N30upaTenbHbIe MpaBa
rpaXkaaH 1 Ux NpaBo Ha yyacTue B pedpepeHayMe / B. B. UrHateHko // N36upatenbHoe npaso. — 2006. C. 62—67.



MYHWUUWNNANBbHOE MPABO

MpaBo rpakgaH u pUaANYEecKMxX L, Ha obpalleHmne B opraHbl

MEeCTHOro camoynpaB/ieHUs

[y6eHtok AnekcaHapa BanepbeBHa, CTyleHT Marmctpartypsl

CnBMPCKNI MHCTUTYT ynpaBneHns — unman POCCUIACKO akaieMun HapoLHOTO XO3SIACTBA U rOCYAapCTBEHHON CyX6bl

npu Mpe3sunaeHTe Poccuiickoii depepaunm (r. HoBocmompck)

B cmampve ananuzupyomcst 0CHOBHbLe NOJIONEHUS UHCIMUMYMA Npas epaxcdan Ha obpaueHue 6 20Cy0apcmeerHvle 0peaHol.
Kniouesvie cnosa: mecmuoe camoynpassnerue, opear, Poccutickas Gedepauus, eocyoapcmeennas 61acmy, 006pauseHue 2pajioan,
Koncmumyuyus PP. B 3axnouenue cOenaH 661600 0 €20 KOMNIEKCHOM Xapakimepe.

KoHcTuTyumm P® [1] 3akpenneHo MecTo YenoBeka

B 00LLEN CUCTEME KOHCTUTYLMOHHbIX OTHOLLEHWIA,
a TaK>Xe ornpejeneHa 3awuTa ero npas v MHTEPECOB, KO-
TOpas ABNAETCA OCHOBHbIM MPUHLWMOM, AeACTBYOLLMM
B 1060OM [eMOKpaTNyeCcKoM 06LLecTBe 1 rocygapcTse [2,
cTp. 178].

O6palLLieHNs rpaXkfaH B OpraHbl rocy1apCTBEHHON BNacT
1N MEeCTHOIo camoynpas/ieHWs B KOHCTUTYLMOHHOM Npase
paccMaTpuBaoTCA Kak O4MH 13 MHCTUTYTOB MPAMON eMo-
Kpatun. CornacHo cT. 3 KoHcTutyumm P®, Hapog sBnsieTcs
eAVMHCTBEHHbIM CTOYHMKOM BNacTy B Poccum, KOTOpyHo ocy-
LLeCTBASET Kak HEeMoCpeaCTBEHHO, TaK 1 Yepe3 CBOUX Npea-
cTaBuTenei. ObecneyeHvie CyObEKTUBHOIO Npaga rpaxiaH
Ha o6palLieHue B opraHbl rocyfapCcTBEHHOW BacT 1 MecT-
HOro camoynpaB/ieHUs B TaKOM Crlyyae — 3TO OfHa U3 ra-
PaHTWi HAPOJHOT O CYBEPEHMTETA M CBA3YIOLLIEE 3BEHO MEXY
HapoJOoM U1 ero NpeacTaBUTeNsaMM.

Cratba 33 KoHcTuTyuumn P® nposo3rnatlaeT, YTo rpa-
XnaaHe Poccuiickoli defepalyy UMEKOT NpaBo 06paLLatbes
NMYHO, a TaKXXe HanpaeATb UHAMBUAYaNbHbIE U KO-
NEeKTUBHble 06paLleHns B rocyapCTBeHHbIe OpraHbl, Op-
raHbl MECTHOIO camoynpaBNeHNs U LOMKHOCTHbLIM INLLAM.
MpakpaHe Brpase 06paLLaTbca B OpraHbl BNacTu ¢ Mpessio-
YKEHVSMU MO COBEPLLEHCTBOBAHMIO 3aKOHOAATENbCTBA, Aes-
TeNbHOCTW OPraHoB BAacTU, Pa3BUTUIO OOLLECTBEHHbIX OT-
HOLLIEHWIA, YNYULLEHWIO COLMaNIbHO-3KOHOMUYECKOW U NHbIX
cthep AesATeNnbHOCTN rocyaapcTBa U 06LLECTBa; C NPOCbOOoi
0 COAEVCTBMU B peanu3aumm Unm 3almTe CBOMX KOHCTUTY-
LIMOHHbIX MPaB 1 cBOBOA ApYryX nL, Mo coobLaTh 0 Ha-
PYLLUEHMAX 3aKOHOAATeNbCTBa, O HefocTaTKax B paboTe op-
raHOB BM1ACTU U JOMKHOCTHbIX INLL,.

PaccmaTtpuBaeMblii UHCTUTYT KOHCTUTYLIMOHHOTO Npasa,
Kak 1 Nto6on apyroii — 3T0 06bEKTMBHO 060CO6UBLLIASICS
BHYTPW OLHOI OTPac/n WM HECKOMbKUX OTpacniei npasa
COBOKYMHOCTb B3aMMOCBSA3aHHbIX IOPUANYECKMX HOPM, pe-
rYANpyoLLmMX He6oNbLUIYIO FPYMNy BUAOBLIX POACTBEHHbIX
OTHOLLEeHWIA [3, cTp. 178].

B faHHOM cniyyae — 06LLECTBEHHbIX OTHOLLEHWIA B cdhepe
06paLLeHnn rpaXkaaH B opraHbl rocyfapCTBEHHON BNacTu
N MECTHOrO CaMOyMnpaB/ieHNS.

Ha cerogHAWHWIA feHb NPaBOBOI NTEPATYPE MOXHO
BCTPETUTb Pa3NYHbIe B3M/SiAbI HA MOHMMaHWE MHCTUTYTa
06paLLeHnii rpakaaH 1 IOPUANYECKNX L, B OpraHbl rocy-
[lApCTBEHHOI 1 MeCTHO BnacTu. Hambonee nonHoe onpefe-
NeHNe paccMaTpUBaeMoro MHCTUTYTa MPeANoXKEHO, Ha Hall
B3rnsAg, B. I PymaHLeBoi. OHa cunTaeT: «3TO HE3aBUCUMbIT
KOMMJIEKCHBIV MPaBOBON MHCTUTYT, PerfamMmeHTUPOBaHHbI
HaLMOHa/bHBIM 1 MEXXAYHaPOAHbIM MPaBO3aLMTHbIM 3a-
KOHOZJaTeNbCTBOM, Ha 6a3e KOTOPOro 3aKpenssieTcs NpaBo
NtofeN, X 06beAMHEHNIA HaNpPsIMYH NGO Yepes NpeacTa-
BUTENE 06paTUTbLCS B YCTHOW NMGO NUCbMEHHOR (hopme,
NepCcoHaIbHO MM KONIEKTUBHO B FOCYAapCTBEHHbIE Op-
raHbl 1 OpraHbl MyHULMNaAbHOr0 CaMoynpaBneHns ns obec-
neyeHNs peannsaymm 1 3awmTbl (BOCCTAaHOBMEHUS) CO6-
CTBEHHbIX MPaB, CBOOOA 1 3aKOHHbIX MHTEPECOB MHbIX NNL,
M yyacTusa B ynpasfeHUn fenamu rocygapcrear [4, cTp. 2].
C 3Tux no3uumii 1 ByfeT pacCMOTPEHO KOHCTUTYLIMOHHO-
NpaBOBOE PerynpoBaHune rnpasa Ha obpalleHre rpaxaaH
B OpraHbl rocyapCTBEHHO BacTu.

MpaBo Ha 06paLLleHue cregyeT paccMaTprBaTh Kak caMo-
CTOATEIbHOE CYOBEKTUBHOE NPABO, KaK UHCTUTYT NPAMOL
[eMOKpPaTVM U KaK OfHO X NPaBOMOUNIA II060r0 KOHCTUTY-
LMOHHOro npasa. ocnefHee HY>KAaeTcst B HEKOTOPOM MO-
ACHeHUW. COrnacHo yTBEPAMBLLEMYCS B HOPUCTIPYLEHLNN
NMOHVMaHMI Cy6bEKTVBHOIO MpaBa Kak COBOKYMHOCTY npa-
BOMOYMUIA, NX COCTaBSIOT CMeAYHOLME BO3MOXHOCTU: BO3-
MOXXHOCTb M0/1b30BaHNS KOHKPETHbIM COLMabHbIM 611arom;
BO3MOYXHOCTb MO/IOXMTENbHOTO MOBEAEHUS CyObeKTa MPaBa;
BO3MOXXHOCTb TPe6OBaHWS COOTBETCTBYIOLWMNX AECTBUNIA
OT APYruX NnL; BOSMOXHOCTb 06paLLeHnst K rocyaapcTBy
3a 3aWMTOl HapyLweHHOro npaea [5, cTp. 263]. VimeHHO
BO3MOXKHOCTb 06paLLeHust 3a 3aLLMTON HapyLUEHHbIX NpaB
npeacTaBnseT co60li BaXKHelLLYIO COCTaBAAIOLLYI0 Kax-
[10r0 13 Npa., 3aKpenaeHHoOro KoHCTUTyuwmen Poccuiickoii
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®epepaunn. Crnegyet cornacutsca ¢ C. H. bparycem, Ko-
TOpbIV B CBA3M C 3TUM OTMeYas, YTo «06ecneyeHHOCTb
CYOBEKTUBHOIO MpaBa BO3MOXXHOCTbIO rOCYLapCTBEHHOMO
NPUHYXEHNA — 3TO HEOTbEM/IEMOE ero KayecTBo, TaKas
BO3MOXXHOCTb CYLLECTBYET He MnapassieslbHo C ApYrrMu 3a-
KPernieHHbIMW B CY6bEKTVBHOM MpaBe BO3MOXHOCTAMMU,
a CBOWCTBEHHO MM CamuM, Tak Kak 6e3 3T0ro OHW He 6bln Obl
HOPULNYECKUMIU BO3MOXXHOCTAMUY [6, CTp. 73—74].
KOHKpeTHOE onpefieneHne npasa rpaxjaH Ha obpatleHmne
B POCCMIICKOM 3aKOHOfaTeNbCTBe OTCYTCTBYET. OfHaKO
Mbl MOXXEM BbIBECTU ero 13 ®degepansHOro 3akoHa «O no-
PALKe pacCMOTPeHMs obpalleHunii rpaxkaaH Poccuinckor
depepaymm» 2006 r., KOTOPBLIA ABNAETCA OCHOBOMONAara-
IOLLIMM UCTOYHMKOM B UCC/eLyemMOM Bornpoce. Tak, npaso
Ha 06palLieHue rpaxaaH NPeLcTaBAseT co60i 406POBO/bHYO
BO3MOXHOCTb 06paLlaTbCa IMUYHO, a TaKXKe HanpaBsaTh
WHAVBUAYalbHbIE N KOMMEKTVBHbIE 00paLLeHNs, BKOYas
o6palLeHns 00bEAMHEHWIA TP AaH, B TOM YIC/E OpuanYe-
CKVX JTULL, B OPraHbl, Ha KOTOPbIE BO3/I0XKEHO OCYLLECTB/IEHME
Ny6ANYHO 3HaUYNMbIX (YHKLMIA, 1 X 4OMKHOCTHBLIM INLIAM.
B 3aKOHe yTOUHSeTCA, 4TO MO OpraHaMu Ny6nMYHol BnacTu
nofpasyMeBatoTCs rocyapCTBEHHbIE OpraHbl, OpraHbl MecT-
HOro camoynpasneHns, OMKHOCTHbIE /I 3TUX OPraHos,

NuTteparypa:

a TaK)ke MeX/yHapofHble OpraHbl, NPaBOMOYHbIE MPUHN-
MaTb 06paLleHNs rpaXKaaH.

Vicxoaa u3 6ykBanbHOro NoHMMaHusa BUA0B 06pa-
LLEHWIA rpaXaaH, NpaBoBble OCHOBbI KOTOPbIX 3aKPErn/eHbl
B ®efiepanbHOM 3akoHe «O MopsifKe paccMOTpeHus obpa-
LLEeHWNIA rpakaaH Poccuiickoii degepaumm» [7], MOXHO cae-
naTb BbIBOA, YTO B YKa3aHHOM Cly4ae rpaxjaHe MoryT 06-
paLLaTbCst B OpraHbl rocyfapCTBEHHON BNacTW U MECTHOIO
caMoynpaBneHUst ¢ 3asBNEHNSIMU 1 Xaiobamu, B KOTOPbIX
coAepXKaTcs NpocbObl 0 COAENCTBUM B peanun3aumu nx npas
1 cBO6OA MM NpaB 1 cBO6OS APYTMX IULL, 3aKPEMNIEHHbIX
KoHcTuTyumein Poccuiickoii degepawmm, a Takxe 0 BoccTa-
HOB/MEHMM UMK 3alLMTeE B CyYasx, ecivi Takue npasa Hapy-
LLIEHBI.

Taknum 06pa3om, UHCTUTYT 06paLLeHNiA rpaxkaaH obna-
[aeT KOMMIEKCHbIM XapaKTepoM, 1 BKAOYaeT B cebs BO3-
MOYKHOCTb HaCeNeHNs y4acTBOBATb B yrpaB/eHNM pasHbIMM
rocyAapCTBEHHbIMY Aenamu, OCYLLECTBASATL U 3alMLLaTh
COBCTBEHHbIE NpaBa, CBOGO/bI 1 3aKOHHbIE MHTEPECHI, pea-
NN30BbIBaTb 06PaTHYIO CBA3b C FOCYLapCTBOM, €ro opra-
HaMW 1 yYpeXXAeHMSMN, a TakXKe OCYLLIECTBNSTb CBA3b C MPO-
YMMU KOHCTUTYLIMOHHBIMM MPaBaMu, UCMOo/b3ys 06paLLieHUs
KaK MeToq peanv3aLym TakoBbIX.

1. KoHcTutyums Poccuiickoin defepaum (MPUHATA BCeHapPOAHbIM rofiocoBaHmeM 12.12.1993) (c y4eTOM NOMpaBoK, BHe-
CeHHbIX 3akoHamu P® o nonpaskax K KoHCTUTYLmm PO o1 30.12.2008 N 6-PK3, 01 30.12.2008 N 7-®K3, 01 05.02.2014
N 2-®K3, o1 21.07.2014 N 11-®K3) // CobpaHnm 3akoHogaTenscTea PP, 04.08.2014, N 31, cT. 4398.

2. CemkuH, V. H. Teopus rocygapctsa v npasa: yuebHuK / nog pea. M. B. AHucmumosa — M., 2005. C. 178.
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4. PymsaHueBa, B.T. MIHCTUTYT 06palLeHWii rpaXkaaH B OpraHbl rocy4apCTBEHHOM 1 MECTHO BNacTW: MOHATUE, CYLLHOCTb,
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Bpatyck C. H. FOpuanyeckas 0TBETCTBEHHOCTb M 3aKOHHOCTb. — M., 1976. C. 73-74.

7. ®epepanbHbIin 3akoH 0T 02.05.2006 N 59-93 (pea. o1 27.12.2018) «O nopsiaKe paccMOTPEHUS 06paLLeHni rpaxaaH
Poccuiickoin deaepauum» // «MapnameHTckas raseta», N 7071, 11.05.2006.

Mpo6sieMbl peaninsaynm npas rpaXkaaH Ha obpalleHune B opraHbil

rocyaapcTBeHHOW B/lacTu

[Jy6eHtok AnekcaHapa BanepbeBHa, CTyleHT Marmctpartypsl

CnOMpPCKMIA MHCTUTYT ynpaBneHus — mnman Poccuiickol akagemMmmny HapoAgHOro X03AIACTBA U FOCYAaPCTBEHHO CyXObI

npu MNpesungeHte Poccuiickoii ®epepauym (r. HoBocmbumpcek)

B cmamve paccmompervi Hekomopuie npobemvl NPA6068020 Peanu3ayu npasa paioan Ha obpaujerue 8 20cyoapcmeenHole
opzanvl. B saxmouenue 6bipabomanvl npakmudeckie peKkomeHOAUUU N0 COBEPULEHCTNBOBAHUI0 NPABOBO20 Pe2yTUPOSAHUST OaH-

HO20 UHCMuUmyma.

Kniouesvie cnosa: obpaujerue epaxoan, obpaujerie, MeCHHoe camoynpasieHue, 2paroanuH, SNeKmpoHHAS NOUMaA, OpeaH

enacmu.

Pa3BVITI/Ie W CTAHOB/IEHVE MPKAAHCKOr0 06LLeCTBa HEBO3-
MOXHO 6€3 B3aVIMOECTBIS OPraHOB rocyjapCTBEHHOI
BNacTW U rpaxaaH. ®opMupoBaHme 3hheKTUBHbBIX Mexa-
HV3MOB B3aMMOJENCTBUSA FpaXkaaH W OPUANYECKIX ML

C OpraHamy BfacTh Ha PasfiMYHbIX YPOBHSAX BbICTYyMaeT
Ha CErofHsILLHWIA JeHb OHOM U3 TNMaBHbIX 3a4ay. BaXKHOCTb
yKa3aHHbIX MEXaHU3MOB 06YC/IOB/IEHA TEM, UTO, eC/IN (DU3N-
YECKOe UM oPYANYECKOE INL0 PELLMT BCTYMUTL BO B3au-



MOOTHOLLEHUS C ONpefeneHHO roCcyAapCTBEHHON NN My-
HULMNaNbHON CTPYKTYPOIA, OH, NO hakTy, byaeT BCTynaTh
BO B3aVMIMOOTHOLLIEHUS HEMOCPEACTBEHHO C FOCYAAPCTBOM.

MpuHATKe 2 maa 2006 roga defepasibHOro 3aKoHa
Ne59-d3 «O nopsike pacCMOTPEHMS 0bpaLLeHWiA rpaXkaaH
B Poccuiickoii Pefepauym» ABnnocs hakTopoM, CTUMY ISILAN
JanbHenLwero pasBuUTUS aHHOTO MHCTUTYTa 1, COOTBET-
CTBEHHO, 06yCnaBNMBaIOLLMM ero NOCeaYyHoLLee N3yUeHNe.

B topuanyeckoit nnTepatype MOXXHO BCTPETUTb HEMaso
HayuYHbIX TPYAOB, TaK WM WHaye NOCBALLEHHbLIX BONpocam
nopsiika obpaLleHns rpaaaH B OpraHbl rocyaapcTBeHHOM
BracTn. OfHaKO, HECMOTPS Ha 60/bLLIOE KONMYECTBO pabor,
MOCBSILLEEHHbIX JaHHOW chepe NcCneaoBaHNs, 1O HACTOSILLErO
BPEMEHW HeA0CTaTOYHO UCCNeA0BaNNCh BONPOChI, Kacato-
LLmecst 0cOBEHHOCTEN pa3peLLeHns NPOo6aeM, BO3HMKAIOLLMX
B NPOLeCCce pacCMOTPEHMS OpraHamm BacTu obpalleHui
rpaxgaH. OTAenbHble aBTOPbI Kacanuch aHam3a JaHHbIX BO-
MPOCOB B CBOMX PaboTax, HO NMLLb (hparMeHTapHO. Mexay
Tem, BXKHO 60/1ee Nogpo6HO M3yunTb NPo6esnbl JaHHOTO
MPaBoOBOro MHCTUTYTA, MOCKO/IbKY OHU SBNAIOTCS NPaKTu-
4ECKM 3HAYUMbIMU.

ObpalLieHuns rpaXxaH 4acTo MOryT yKasaTb Ha Npobnemy,
BO3MOXHO, YKa3aTb MyTW eé pa3peLleHus, 1 cnocobcTBo-
BaTb, TaKMM 06pa30M, COBEPLUEHCTBOBAHMIO CUCTEMbI FOCY-
[ApPCTBEHHOrO YNpaB/eHns, yyYLIeHNIO COLManbHOM feli-
CTBUTENBHOCTM B Lie1oM. OTHOLLIEHUE FpaXKAaHWHa K BlaCTy
onpegensieTcs TeM, HACKOMbKO 3(h(heKTUBHA B FNa3ax o6LLe-
CTBa ee [ieATeNIbHOCTb, CNPaB/SETCs M rOCy4apcTBO C BO3-
NOXKEHHbIMW Ha HEero PyHKUMsSIMU 1 3agadamu [1, cTp. 47].

OpHoW 13 npobnem opraHmsaunm paboTel ¢ obpa-
WeHMAMM rpaxkaaH 60/blLOe KOMNMYECTBO 06paLLeHuiA.
lpakaaHe BCe Yallle 1 Yallle 06palLaloTes B rocyjapCTBeHHbIE
opraHbl 1 0praHbl MECTHOT0 camoynpasneHus. M casaH aTo
C TEXHONOTMYECKMM MPOrpeccoMm, Tak Kak obpalleHuin, Ha-
npaBsieMbIX Yepe3 NHTEPHET 6ONbLLE, YeM MUCbMEHHbLIX
WM YCTHbIX, & TaK>Ke C MOBTOPHbIMM 06paLleHusimu. B cBOO
oyYepesb KOMMETEHTHBIX CMELMAUCTOB B FOCYAapCTBEHHbIX
opraHax 1 opraHax MecTHOro caMoyrnpaBneHus He XBaTaeT
[N9 TOro, YT06bI NPUHATL, PAaCCMOTPETbL MO CYLLECTBY U OT-
BETUTb Ha TaKoe 60/bLIOE KONMYECTBO 06paLLeHNA. 3TO Tak
Ha3blBaemas kafpoBas npobaema unm npobiema TpyLoBbIX
pecypcos [2].

locyfapCTBO CO34aeT yrnpaBaeHYecKne CTPYKTYPbl
N HafiensieT rocyfapCTBEHHbIX CAYXKALLMX MOHOMOYUAMM
[N peann3aLymn npasa rpaxaaH Ha obpateHms. OgHa 13 oc-
HOBHbIX NPO6/IEM Ha CErOfHALLHNIA jeHb — OTCYTCTBUE 00-
YUeHNA roCyfapCTBEHHBIX CY>KALLMX HA MECTAX UM NOBbI-
LUEHMS KBaIM(PUKALUW 47151 MOBbILLEHUSI KOMMETEHTHOCTM
1 FPaMOTHOCTW B 06/1aCTU PELLIEHUST TEX MU MHbBIX BOMPOCOB,
MocTaB/eHHbIX B 06paLleHusx, ¢ Liefblo 0TKa3a 0T 6topo-
KpaTMYecKoro noaxoda K MHCTUTYTY 06paLleHnii rpakaaH.
CerofHs rpaXkiaHuviH, rno npasy HanpaBMBLLWIA 0bpaLleHne
B OpraH B/iacTu, B 60/1bLUMHCTBE CIy4aeB MOMyYnT «OTMNCKY,
TO eCTb HEMOo/HbIe HeapryMeHTMPOBaHHbIE OTBEThI UIN OT-
BETbI He MO CYLLECTBY BOMPOCA, BMECTO KOHCTPYKTUBHO pe-
LUeHHO Npo6aembl. OTAMCKa NOAPbIBaeT AOBEPUE rPaxXKaaH
K rocygapctsy [2].

Heo6xo4nmo noHMMaTh, 4To ah(PEKTUBHOCTb paboThl
C 00palLeHMAMN FpaXKaaH 3aBUCUT OT CYLLECTBYHOLLIEA CU-
CTEMbI 06eCneYeHNs HEYKOCHUTENBHOI O COBMIOAEHNS, yCTa-
HoBNeHHOro ®egepasnibHbIM 3aKOHOM 0T 02.05.2006 N 59-$3
(pepn. o1 27.11.2017) «O nopsigKe paccMOTPEHNS 06paLLeHnT
rpaxgaH Poccuiickoin defepaumm» NOpsLKa 1 CPOKOB pac-
CMOTPeHMs 06paLLieHWiA rpakaaH OT MOBbILLEHNS KavecTBa
37Ol paboTbl 1 OMpeLeneHns Mep MO NPeLOTBPALLEHNMIO MO-
BTOPHbIX 06paLyeHnin. OgHaKo ofHa U3 akTyaNbHbIX MPo-
6/1eM cerogHsi — NOBTOPHbIE 06paLLeHMs. STO FOBOPUT O TOM,
4TO rpaXKAaHWH He YA0BNEeTBOPEH NOMYYEHHbIM OTBETOM
Ha CBOe 06paLLeHVie UNW He NOyY OTBET B YCTAHOB/IEHHbIN
3aKOHOM CPOK [3, cTp. 5-12].

OfHO 13 OCHOBHbIX NPO6/1eM SBASIETCA TO, YTO 32aKOHOM
Hef0CTaTOYHO BHUMAaHUS yAeneHo BOMPOCY KavecTBa pa-
60TbI C 06paLLeHNAMYN rpaxjaH. 3aKOHOM He Kak He TOMKY-
eTCS, KaKOBbIM I0/DKHO ObITb COflepXKaHve «0TBeTa No cy-
wecTBy». MocneACTBMEM TaKOro ynyLLeHUs ABASeTCs TO,
4TO rpakaaHViHy BMECTO OXXMAaemMoli MHhopMaLm Unm pe-
aNbHOro peLleHnst ero Npo6aembl AaTCS NWLLb OTCbITKM
K 3aKOHaM, HUKaK He MOMOratLLMe emy B peLUeHUn cy-
LecTBYytOWen npodnembl [4, cTp. 66]. Kak yTBep>KagaeT
MBaHeHKO . H.: «MIMeHHO 3aTpyaHEHNSA, BO3HMKAIOLLME
npn He06XOAMMOCTU MONYYEHNS CBOEBPEMEHHOI HEO6XO-
AVIMOIA MOMOLLM, ABASKOTCA MPUUMHON (hOPMMPOBaHNSA Mac-
lwTabHoro gethuumTa JOBEPUA K BNacTH, 4TO, B CBOKO OYe-
pefb, ABASETCS NEPBOCTENEHHON NPO61EMON NHCTUTYTa
00paLLeHNs rpaXKaaH».

Kpome Toro, cylecTsyeT peanbHas npobnema ¢ npu-
HATVEM 06paLLeHNA Mo 3NeKTPOHHOI noyTe. COrnacHo CT.
4 3akoHa 0 MOpPsiKe PacCMOTPEeHNs 06paLLeHni rpaxaaH:
«0bpalleHme rpaxxjaHrHa (fanee — obpalleHne) — 3To
HanpaB/ieHHble B rOCYapCTBEHHbIA OpraH, opraH MecT-
HOro caMmoynpas/eHNs UM JOMKHOCTHOMY NULY B NMUCh-
MeHHOW hopMe Unn B hopMe 3/1EKTPOHHOI0 AOKYMEHTa
npegioxeHne, 3asB/eHNe AN Xanoba, a Takke YCTHoe 00-
paLeHve rpaxkaaHuHa...» B n. 3 CT. 7 3aKoHa npegycmarpu-
BaeTCs: «obpalleHne, NOCTYNMBLLEE B FOCYAaPCTBEHHBIN
opraH, opraH MeCcTHOro camoynpaBfieHWs! UK LO/HKHOCT-
HOMY /I1LLy B (hOPME 3/IEKTPOHHOI 0 JOKYMEHTA, NMOLJIEXUT
PaccMOTPEHWNIO B NOPSAKE, YCTAHOBMIEHHOM HACTOALMM
defepasbHbIM 3aKOHOM». B COOTBETCTBUM C YKa3aHHO
cTaTbeld, OTBET AO/MKEH HANPaBNSATLCS TPAXKAAHNHY Takxke
MOCPeACTBOM 3MEKTPOHHOM MOYTbI HA YKa3aHHbIN B 06pa-
LLIEHNW 3NEKTPOHHBIV agpec.

HecmoTps Ha TO, cnoco6 31eKTPOHHOr0 06LLEHUS AB-
nsetcs 6onee yAo06HbIM 1 ONepaTUBHBIM, Ha NPaKTUKe rpa-
YKAaHe 4acTo CeTYHT Ha TO, YTO «MO 3/IEKTPOHHON MoYTe
MHOTMEe He 0TBEYatoT, CUMTAIOT €€ YeM-TO HeCEPbEe3HbIMY
[4, cTp. 66]. nst ycTpaHeHMs1 AaHHO NPo6emMbl opraHam
B/1aCTW HEOBXOAMMO CKOHLIEHTPMPOBATb CU/bl HA Pa3BUTWN
NHHOPMALMOHHO-TENIEKOMMYHWKALMOHHOWN NH(pacTpyK-
TYpbl /15 B3aVMOZENCTBUA C rpaxkaaHamum. K Tomy ke yka-
3aHHOe pPa3BMTHE NPONMcaHo B MocyfapCTBEHHON Nporpamme
P® «/HhopmaumoHHoe 06LecTBO (2011-2020)», yTB. nocTa-
HoBneHveMm MpasuTtenscTea P® o1 15.04.2014 1. Ne 313 (nocn.
n3m. ot 12.01.2018 r.) [5].
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3aKnunTeNbHO Npo6aemoi, paccMaTpuBaeMol
B HALLeM MCCNefoBaHMK, BbICTYMaeT TO, YTO 3aKOHOM B He-
[OCTaTOYHON Mepe 3aKpensieHa OTBETCTBEHHOCTb 3a Hapy-
LLUeHWe TpeboBaHWIA Mo paboTe ¢ 06PaLLEHUAMMN TPadKAaH.
Tak, B 3akoHe Ne59-d3 He cogep>XXUTcs NOAPOBHbLIX HOPM
06 OTBETCTBEHHOCTM, & CTaTbs 15 yKa3aHHOro 3aKoHa OT-
Cbl/TaeT K MHOMY 3aKOHOAaTenbCcTBy P®. OnucaHHbIe Npo-
6nemMbl yCyry6nsoTCca TakKe B LIeNOM HEBbICOKMM YPOBHEM
MpaBOBOW KynbTypbl Cpean HaceneHus. MHorve rocygap-
CTBEHHblE M MyHULMNaNbHbIE CRyXalue, paboTatoLne
C 06paLleHMAMUN TPaXKAaH, XanylTcs: «KONMYecTBO 0bpa-
LLEeHWIA NOCTOAHHO pacTeT 6narofaps MHTEPHET-TEXHONO-
TUSIM, HO VX COAEpYKaHWe BCe Yalle BbI3bIBaeT HEAOYMEHIE.
lpaxaHe He 3HAOT MPaBOBbLIX OCHOB, HE 3HAOT rpaMmaTmye-
CKVMX OCHOB: MULLYT 6€3 3ansAThIX 1 TOYEK, eANHLIM NOTOKOM
C MaJieHbKOM BYKBbI. YTO XOUeT 3TOT Ye/loBeK — eLlle Jora-
pavicsi» [6, cTp. 52].

[N peleHns BbILLEN3TOXKEHHbIX NPO61eM U ONTUMM-
3auuy paboTbl ¢ 06paLeHNAMY FPpaX4aH B COBPEMEHHbIX
YCNIOBUAX NPeA/aratoTcs CeayoLLMe OCHOBHbIE MeXaHU3Mbl.

1. ABTOMaTM3aLMA U MHPOPMATU3ALMS CUCTEMBI JOKY-
MeHTO060pOTa [/151 CBOEBPEMEHHOIO MPUEMA, PErncTpaLmu,

NuTteparypa:

paccMOTPeHMs 06paLleHust, a TakxKe NepeHanpaBneHns 06-
paLleHns B KOMMETEHTHbIV OpraH.

2. BHeceHue nameHeHuii B deaepanbHblil 3aKOH
Unn B Jpyrovi HOPMaTUBHO-MPABOBON aKT Cy6beKTa, KO-
TOpble CHN3AT OHOPOKPATUYECKUNIA NOAXOA K MHCTUTYTY 06-
palleHunii rpaxkaaH. Heo6XxoaMMo BHECTM Takoe NMoHATHE
KakK «0TMMUcKa», a Tak)ke 0603Ha4YMTb Mepy HakasaHus
3a Takoli OTBET rpakaaHuHy. Tak, MOBTOPHbIX 06paLleHNiA
He CTaHeT, U Ka4yecTBO PacCMOTPEHUS NePBUYHBIX 06pa-
LLEeHUI YNYyYLIUTBCA.

3. PerynsipHoe 06y4eHne BCEX rOCYAapCTBEHHbIX CMy-
awmx paboTe ¢ 06paLleHNAMY rpaXxkaaH.

Yka3aHHble B paboTe Npo6aeMbl B PeryMpoBaHnum BO-
NPOCOB 06paLLeHW rpaXkaaH NPenMyLLECTBEHHO CBS3aHbI
C HeXBATKOW LWITATHbIX e4UHNL, N MaTepuanbHoOro obec-
neveHns. [JaHHble 06CTOATENILCTBA MPOBOLMPYIOT Hefo-
BO/IbCTBO PaXaH, a TaKXKe Cy>Kalmx, 0CyLLeCTBASIOLLMX
paboTy ¢ obpalleHMAMM rpaxkaaH. Beé aTo melwaeT adhdek-
TUBHOI pab0Te paccMaTpuUBaeMoro MHCTUTYyTa. CneacTemnem
BbILLECKA3aHHOr 0 SBMISIETCA HEOOXOAMMOCTb MPUHATUSA Mep
Mo YperynnpoBaHuto CrIopHbIX BOMPOCOB He TOMbKO Ha 3aKo-
HOJATeNIbHOM, HO U Ha OPraHn3aLiOHHOM YPOBHSIX.
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WMNH®POPMALMNOHHOE MPABO

Be30TBETCTBEHHOCTb arperatopoB 3/IEKTPOHHO KOMMepPLUn

B YC/TOBUSIX LLMGPPOBOI 3KOHOMUKM

MpA3eB Bnagymup UropeBumy, CTyiEHT MarucTparypbi
TONLATTUHCKMIA FOCY1aPCTBEHHBIN YHUBEPCUTET

Hacmosuas paboma nocesuiena omoenvHuiM 601pocam packpbimus npobenos omeermcmeeHHOCU azpezamopos 7eKMpPOHHOLL
KOMMepUUL 8 UUPPOBOL IKOHOMUKE NOCPedCn8om ananusa dedepanvrozo saxora om 29.07.2018 Ne 250-P3 «O sHeceHuu u3-
menenuil 8 3axon Poccuiickoit Pedepavuu «O 3auwume npas nompebumeneii». Hauanom pabomut 6vimu oxapakmepusosamo
maxue NOHAMUSA KAK YUPPo6as IKOHOMUKA, INEKMPOHHAS KOMMEPYUS, MapKemnelic, azpezamop Uu@dposoti IKOHOMUKU
u m. 0., A Maxe XapaKmep OMHOUEHUTL, CKIAObLBAIOULUXCST MENOY HUMU U OPY2UMU YHUACHHUKAMU 2PANOaHCK020 060poma.
Kniouesvie cnosa: yugposas skoHoMUKa, 371eKMPOHHAT KOMMEPUUS, Azpe2amopbl, 01eermcmeeHHOCHb.

BBe,qume.

COBpEMEHHBIN MUpP NpeTepreBaeT aKTUBHYHO TPaHC-
(hopMaLLMi0 3KOHOMUYECKIMX OTHOLLIEHWIA B LIDPOBYO hopmy.
LinchpoBm3aLms ctana NOBCEMECTHON 1 CTasa 3aTparmearb
MHOT e CTOPOHbI Hallel Xn13HW. 3To NoTpeboBano ot op-
raHoB rocyapCTBEHHOM BNacTW OTAE/NbHbIX CTPaH Heob-
XOAMMOCTb TpaHchopMaLnn 3aKOHO4ATENbCTBA A5 LieNnei
KOHTPOASA W PeryMpoBaHns 3TUX OTHOLIEHWIA. [JaHHbIe 13-
MEHEHUS He 060LLIN CTOPOHOI 1 Poccuio.

PaHee TepMUH «Uun(ppoBas IKOHOMMUKa» ObIIO NpU-
HATO paccMaTpuBaThb «KaK CUCTEMY 3KOHOMUYECKNX OTHO-
LLEHWIA, B KOTOPOI AaHHble B LM(POBOI (hopMe ABAAIOTCS
K/04eBbIM (DaKTOPOM MPOM3BOACTBA BO BCEX ee chepax».
LInthpoBy0 3KOHOMUKY HEpPEeSKO MMEHYIOT CEeTEBOMA, aM1eK-
TPOHHOW, B36- MM MHTEPHET-3KOHOMUKOW, B KOTOPOWA XO-
3ANCTBEHHAs [eATeIbHOCTb OCYLLECTB/AETCA C MOMOLLbI0
3MEKTPOHHBIX WY LU(POBBLIX TEXHONOTUIA. Mpn 3TOM ak-
LIeHT [ien1aeTcsa He Ha KayecTBe NporpaMMHOro obecrneyeHuns
NN60 CKOPOCTU MHTEPHETA, & Ha YCTyrax, ToBapax v cepBucax,
peann3yemMbIX NOCPEACTBOM 3TUX LU(POBbIX TEXHONOT NI
1 cpeacTs. MprMepoM MOXKET CMTY>XKMTb MOKYMKa 3M1eKTPOH-
Horo nonnca OCAT O Kak vepes crneLnanbHOoe NPUIoXKeHue,
yCTaHOB/IEHHOE B CMapT(OHe, TakK 1 Yepe3 ouLManbHbIi
caliT ntoboli CTpaxoBoli KoMnaHuUK B Poccuu.

B yTBepXKaeHHO B Poccum «CTpaterum passutist UHADop-
MaLMOHHOro 06LecTBa P® Ha 2017-2030 rofpl» faHo cre-
[yioLLiee OnpeaeneHne LG poBoi 3KOHOMUKK: «Lindposas
3KOHOMMKA — 3TO X03AACTBEHHAS feATeNbHOCTb, B KOTOPOWA
K/04eBbIM (PaKTOPOM MPOM3BOACTBA ABNAOTCA AaHHbIE
B LUMGpoBOM Buje, 06paboTKa 60/bLLMX 06LEMOB U UC-
Mo/b30BaHNE Pe3yNbTaToB aHa/M3a KOTOPbIX MO CPaBHEHNIO
C TPaAMLMOHHBLIMY (hOpMaMU X039CTBOBaHMSA NO3BONIAKOT
CYLLECTBEHHO MOBBICUTb 3P(PEKTUBHOCTb Pa3/INUHbIX BULOB
MPOn3BOACTBA, TEXHONMOM A, 060pyA0BaHNSA, XpaHEHWS!, NPO-
[N, [OCTaBKU TOBAPOB U YCNyT».

Vaes camoin KOHLENLMM 3N1eKTPOHHOM (LG pOoBOIA) 3KO-
HOMMKM B KOHLIe XX B. Oblfa Npes/iokeHa aMeprKaHCKNM NH-
thopmatmkom Hrikonacom HerpornoHTe B cBoeli KHure «Being
Digital», koTopbIii €€ cchopMynMpPOBas Kak 3MeKTPOHHY!O 3KO-
HOMMKY, OCHOBaHHYI Ha Mepexofe Ye/oBevecTBa B CBOENA
XO03A/CTBEHHOW AesATeNbHOCTM OT 06paboTKM aTOMOB (aHa-
/TIOrOBOV AeATENbHOCTM) K 06paboTKe 3N1EeKTPOHHbIX 6UTOB
(umchpoBomy B3ammopelicTemi) [5].

MofbITOXKMBAS BbILLECKA3aHHOE, TEPMUH «LIM(POBast KO-
HOMMKa» MOXHO OXapaKTeprn30BaTb Kak AesTeNbHOCTb, He-
MOCPEACTBEHHO CBA3AHHYIO C Pa3BUTHEM LIMPPOBbIX KOM-
NbOTEPHBIX TEXHONOTNIA 1 IHTepHETA U CPeLy 3/1EMEHTOB
LhpOBOI SKOHOMUKI MOXKHO BbILENNTb 3/IEKTPOHHYH KOM-
MEPLMII0, UHTEPHET-0aHKMHT M 3MIEKTPOHHbIE NNATEXW; KpUI-
TOBa/OTY U GNOKYEliH, MHTEPHET-PeKNamy, OHNaAH-UrpbI
1 npouee.

FoBops 06 3/1eKTPOHHO TOProB/ie, HeMb3s He 3aTPOHY Tb
TEMY «MapKeTMN/ENCoB» 1 «arperaTopoB» 3NeKTPOHHOI KOM-
mepumm». ns Havana Nnonpobyem NOHATb KTO XKe Takue
«MapKEeTM/ENChI» U «arperatopbl 3/1eKTPOHHON KOMMEPLIN»
N KaKoe MeCTO B LIM(POBOIT 3KOHOMUMKE OHUN 3aHUMAHOT.

MapkeTneicbl — NporpaMMHble KOMM/EKChI, MHTEP-
HeT-CaiiTbl, Ile CaMOCTOATENbHbIE W 1eeCNOCOOHbIE yYacT-
HMKW rpaXkKLaHCKoro 060poTa CBOei BONEN U B CBOEM WH-
Tepece COBEPLUAKT MeXay co60i caenku. Mpu nocTpoeHun
COOTBETCTBYHLMUX OTHOLLEHNI MapKeTNeiChbl CTPEMATCS
MaKCMMasibHO AMCTaHLMPOBaTLCA OT y4acTus B MPaBoOT-
HOLLIEHMSIX, CKNaAblBalOLLMXCA MEXAY N0Nb30BaTeNsAMU CO-
OTBETCTBYHOLLEr0 cepBrca/naaTopMbl 1 fenatoT akLeHT nc-
K/HOUNTENBHO Ha NPeSoCcTaBeHNN MHOPMALMOHHbIX YCyT
1 ycnyr TOProBoi Niowaaky. Knaccuyeckm nprmepomM map-
KeTnnelica sBnseTcs naatopma www.avito.ru.

OTnuna «arperaropa 3MeKTPOHHO TOProBAW» OT «<Map-
KeTnnelica» cnegytowmne. «Arperatop 371eKTPOHHOl Top-
rOB/IN» MHOT A BK/IKOUAETCA B MPaBOOTHOLLEHNS € NOTPe6u-
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Tenem (NoKynaTenem), BO BCEX CTy4Yasix HeNoCpeaCTBEHHO cam
NPYHUMAET NAaTeXM OT NOTpebuTeneli (Nokynateneit), Npo-
ABUraeT ToBap NpojasLia. AHaIM3MpPys NPaBOBble OTHOLLEHNS
C yyacTvieM TaKux MHTepHeT-arperatopos, A. A. /IBaHOB, Ha-
npuMep, XapakTepusyeT 1ux B (hopme Moaenein npeacTaBu-
TeNbCTB, KOMUCCUIA, MOAE/e NepeLaqn TOBapOB, CMELLaHHOW
MOZeNM 1 MOZeNu sui generis (faHHas MofieNlb 060CHOBbLIBAET
0Cc06bIli TUM LOrOBOPHOIO PeryaMpoBaHus, NCrob3yemMoro
B OTHOLLIEHMSAX C y4acTMeM arperatopos Toproenn) [3].

CornacHo ®efepasibHOMY 3akoHY 0T 29.07.2018 Ne 250-$3
«O BHeCeHMM U3MeHeHWI B 3aKoH Poccuiickoii deaepaunm
«O 3aliMTe NpaB NOTpebuUTeneit» Nog BnafenbLeM arpera-
Topa MH(opMaLmm 0 ToBapax (ycnyrax) (ganee — Bnafeney,
arperaropa) NnoHVMaeTcs opraHu3aL s He3aBUCMMO OT Op-
raHn3aLnoHHO-NPaBoBOl (hOPMbl MO0 MHANBUAYA/bHbIA
NnpeAnpuHYMaTESb, KOTOPble ABNAKTCS BNajensLamm npo-
rpamMmbl 151 3/1eKTPOHHbIX BbIYNCINTENbHBIX MALLIWH 1 (UNn)
BflagenbLamu calita u (Mam) CTpaHuLbl caiTa B MHopMaLm-
OHHO-TENIEKOMMYHWKALIMOHHOW CeTW «HTEPHET» 1 KOTOpble
NpefocTaBNAT NOTPEOUTENIO B OTHOLLEHUW ONPESEeNeHHOro
ToBapa (ycnyru) BO3MOXKHOCTb OAHOBPEMEHHO 03HAKOMUTLCA
C Npes/iokeHneM npogasLa (MCNONHNUTENSA) O 3aK/THUYEHNM
[0roBopa Kynav-npogaxu Tosapa (40rosopa BO3Me34HOro
OKa3aHus ycnyr), 3aKNiUnTb € NPOLABLOM (MCNOMHUTENEM)
[0roBOp Kynav-npojaxu (40orosop BO3Me34HOr0 OKa3aHWs
YCNyr), a TAKXKe NPOW3BECTM NPeSBapUTENbHYIO ONaTy yKa-
3aHHOro ToBapa (ycnyru) nyTem nepeBofa JeHeXHbIX CPeACTB
BflafeNbLly arperaTopa B pamkax nprMeHsieMbix opm 6e3-
Ha/IMYHbIX PacyeTOB B COOTBETCTBUM C MYHKTOM 3 CTaTbk
16.1 HacToALero 3akoHa 1 ®efepasibHbIM 3aKOHOM OT 27
nioHsa 2011 roga N 161-d3 «O HaUMOHaNbHOM MaaTeXKHoM
cucTeme».

Kak Mbl BUMM 3aKOHOZAATENb fa/l PacLUMpPeHHOoe TONKO-
BaHWe MOHATWSA «BMlafeNbLia arperaropa MHhopmMaL/mMm o To-
Bapax (ycnyrax)» v yLuen oT onpeaeneHns MOHATUIA «<MapKeT-
Nneic» N «arperatop 3NeKTPOHHOM KOMMEPLN».

Vcxogs 3 aHanmsa oxapakTepy30BaHHbIX MPU3HAKOB,
[aHHbIX B ONPeLeneHNN NOHATUS «BNafeNeL, arperatopa uH-
(hopmaLmmn o ToBapax (ycnyrax)», ornpefeneHune «arperatop
3NEKTPOHHOM KOMMEPLW» 6YAET BbITNALETb KaK npozpamm-
HO-BbIMUCTIUMENbHYILL KoMNneKe U (unu) caiim uxgopmayu-
OHHO-MeNeKOMMYHUKAUUOHHOT cemu «Mnmeprem» u (unu)
CMPaHUuubl catima 8 MH{ﬁOpMauMOHHO-MGJZEKOMM)/HMKOIMLI-
OHHOLL cemu «VHmepHem» u Komopuie npedocmasngiom no-
mpebumenio 6 omHouleHuY onpedeneHHozo mosapa (ycnyeu)
B803MONHOCHb OaHOBPEMeHHO O3HAKOMUMbBbCA C npeaﬂomeﬂuem
npodasua (UcnonHumesns) o 3axmo4eHuy 002080pa Kynau-npo-
Oascu mosapa (002080pa 603Me30H020 OKA3AHUS YCTIy2), 3aKTII0-
4umo ¢ npodasuyom (UcnonHumenem) 002080p Kyniu-npooaiu
(002080p 803MeE30H020 OKA3AHUS YCTIY2), A MAKKHCE NPOU3BECIU
npedsapumenvhylo onnamy ykazaunoeo mosapa (ycayau)
nymem nepesooa 0eHeiHoLX cpedcma 871adenvuy azpezamopa.

Arperatop B JaHHOI CXeMe, B OT/IMYMMN OT MapKeT-
nnerica y>e NocpejHuK. B ero hyHKLUM BXOAUT peknama
npofaBaemoli NPOAYKLMIN Ha CBOE nowaske (MHTepHeT-
caiiT), c6op 3aKa30B NOKYyMnaTe/ei, NpuemM onnaTbl TOBapoB
1 0hopMIIEHME CAENKMN CO CTOPOHHUM OMNTOBbIM CK/a0M.

OueBMAHO, YTO «arperayus» 0THOCUTENbHO HeAAaBHO
cTana TPeHAOM B 3/1eKTPOHHON TOProB/ie Kak B MUPE, Tak
1 3aTemM B Poccum. Peyb 1aeT 0 TaKnx 3HaMeHWUTbIX M/10-
LagKax kak www.ozon.ru, www.wildberries.ru, www.lamoda.
ru.

VIHTepHeT-MarasmH, paboTaroLLMiA MO CXEME «arperauumy,
nosy4aeT BO3MOXHOCTb MOyYMTb TOBap y NMOCTaBLiUKa
Mo HW3KOI ONTOBOM LieHe. K 3TO LeHe nocpeaHuk (Bna-
[efneL, MmarasvHa) fjefaeT CBOK HaLleHKY, KOTopas U CoCTaB-
NAET ero foxof,. HecMOTpsi Ha TO YTO jOCTaBKa NPOM3BOANTCA
HanpsIMyto NOCTaBLLMKOM, BbINOMHSAETCS OHA OT UMEHU Ma-
rasuHa. BkpartLe cxema BbIraguT cnegyroLmm obpasom [2]:

1. Mokynatenb BbIGMpaeT TOBap B MarasnHe (Ha cainTe
marasuHa).

2. MokynaTtenb fenaeT 3aka3 Tosapa/OnnaunBaeT 3aKas.

3. MarasvH nepefaeT 3akas 1 JaHHbIe 0 MOKynaTene muy,
BlafetoLLemMy ToBapoM — oCTaBLYMKY.

4. T1oCTaBLLMK YNaKoBbIBaET TOBAP M MEPECHINAET ero Ha-
NpsIMy0 MOKyNaTento.

Ycnosus paboTbl arperatopoB 6bIBalOT MHOra BECbMa
3aMaHumMBbIMUY 518 NpogaBLoB. Arperatop Wildberries, Ha-
npumep, Npegnaraet cnegyrowme [6]:

— bonbLioin oxeat ayguTopuu: Tpadmk nget us Poccun,

Benapycu, KazaxctaHa, Knprusmum n ApmeHnn.
— 6 M/IH MOCETUTENEN B CYTKM.
— 500 ThbIC. 3aKa30B eXXefjHEBHO.
— O6opoT 3a 2019 rog B 140 MnpA py6neil.
— Cknap nnowaapto 120 000 M2 B 67yKHeM MoAMOCKOBBE.
— bonee 5,5 TbiC. TOYEK CAMOBbIBO3a B Pa3HbIX CTPaHax
1 ropogax, BK/touas He60/bLUME PErVOHBI.

— CobcTBeHHast (h0TO- 1 BUAEOCTYAWSA ANS 3aM0NHEHUS
KapTO4eK TOBApOB.

— TpodeccroHanbHble peknamHble KamnaHumW B COLL-
CETAX M Mpecce, a Takxke e-mail paccbinku.

KOoHeuHO, Takue 3aMaHu¥BbIe YC/I0BMS 3/IEKTPOHHO TOp-
rOB/IN, MOAHSIN HE TOMbKO €€ 3Ha4YeHVie B COBPEMEHHOM MMPE
B YCMIOBUSAX LM(HPOBOI 3KOHOMMKM, HO U1 BbISIBUNN PSA MPO-
61em B cdiepe 3alMThbl NpaB NOTPeOuTeNeld U OTBETCTBEH-
HOCTW arperaTopos.

C 1 aHBapsa 2019 roga BcTynun B cuny deaepanbHblii
3aKoH 0T 29 utong 2018 roga Ne 250-®3 «O BHeceHUn nsme-
HeHwuii B 3akoH Poccuiickoii ®efepaumn «O 3aLimTe npas no-
TpebuTenei», KOTOPbINA, Kak Mbl MACA/V BbILLIE, BBEN MOHSATYE
Bajenew, arperatopa MHMopmawmm o Tosapax (ycnyrax)
1 onpeaennn cepy NPaBoBOr0 PEryNMPOBaHNS OTHOLLEHWT
C yyacTmem notpebuTenelt 3a cHeT eé pacnpocTpaHeHUs
Ha [eATeNIbHOCTb TeX XO3SMCTBYHOLLMX CYObEKTOB, KOTOPbIE
No/Ty4nn 3aKOHOZATE/IbHOE OMNpefeneHne «BiageneL, arpe-
ratopa uHdgopmMauumn o ToBapax (ycnyrax) (enafenew, arpe-
raropa).

Co cBOei CTOPOHbI, 3aKOHOAaTeeM Gblfia NPeAnpUHATa
NOMbITKa 3aLLMThI NPaB U MHTEPECOB NOTPe6uTeNel (Nokyna-
Teslein) B X MPaBOOTHOLLEHMSIX C BNaeNbLiaMm arperatopos
MHopmaLmm o ToBapax (ycnyrax). [Jo NPUHATASA yKazaHHOTo
3aKOHa KaKoi-1nmbo cneumanbHoi 0TBETCTBEHHOCTY Mepes
NOTPebUTENAMN Y TaKMX XO3SANCTBYIOLLMX CYOBEKTOB (hak-
TUYECKM He CYLLECTBOBANO.



Ha arperatopoB Tenepb BO3/araeTcs OTBETCTBEHHOCTb
3a y6bITKM NOKyNaTeNs 13-3a HeLOCTOBEPHbIX CBEAEHWIA 0 TO-
Bape 60 npogasLe. MNpu 3TOM Ha3BaHbl Clyyan 0CcBO6O-
X[EHWA arperatopa 0T OTBETCTBEHHOCTU. Hanpumep, ecnu
arperaTop camMmoCTOATE/IbHO He U3MeHS MH(OPMaLMIo O TO-
Bape (ycnyre), To TpeboBaHne NOTPEOUTENSI O BO3MELLIEHNM
eMy y6ObITKOB, MPUYMHEHHbIX NPOfaXKeli ToBapa (UK oKa-
3aHUS1 YCyrin) Ha OCHOBE HEMO/THOW NI HEAOCTOBEPHOW MH-
(hopMaLLMm JOMKHO BbITb aPeCcOBaHO HANPSIMYH NPOAaBLYy
(MCNONHWTENI YCNyrn).

3aKOH ycTaHOBW/ 0653aHHOCTb BNafeNbLEeB MOA0OHbIX
CEPBMCOB MPeAOCTaB/IATb HA CBOMUX CaiiTax NoTpebutensm
NH(opMauuio o cebe 1 npojasLie (UCMONHUTENE), @ TaKXKe
060 BCEX NPOM3OLLEALLINX B TAaKON MH(OPMaLIN N3MEHEHNSIX.
MpogasLbl, B CBOK 04epesp, Tenepb 06513aHbI CO06LLATh No-
TPebUTeNIo 1 arperaTopy AOCTOBEPHYIO MH(OPMALIMIO O cebe
N TaKKe Pa3MeLLaTh ee Ha CBOMX caiiTax.

Kpome Toro, Tenepb yCTaHOB/EHbI CyYan, B KOTOPbIX
arperatop no TpeboBaHMI0 NOTPebUTeNs 0683aH BEPHYTb
CyMMy npeaBapuTenbHON onnaThbl Toapa (ycayru). B vacT-
HOCTW, 3TO CUTYyaLMK, KOraa ToBap He AocTas/eH (ycnyra
He OKa3aHa) B CPOK 1 NOTPebuTesb B CBA3M C 3TVUM Harpasul
npogasLy (MCMOMHUTEN) yBEAOM/IEHNE 06 0TKa3e OT HUX
1 coobLymn 06 aToM arperatopy. B Bo3Bpate Takoi npeg-
onaTbl MOXeET ObITb 0TKa3aHO NOTpebuTento, ecau npo-
[JaBeL, NpesoCcTaBUT arperartopy NoATBEPXKAEHME 0 Nepejaqe
TOBapa NoTpe6uTento.

MprHATME NOJOBHOr0 3aKOHa — 3TO HECOMHEHHO OfWH
M3 BaXXHbIX LIAroB B Jene peanusaluu yTBepXAeHHON
MpaBuTtenscteom P® B 2017 rogy «Ctpareruv pa3sutus nH-
thopMaLMoHHOro obuectsa P® Ha 2017-2030 rogbl», B Uncne
KOTOPOI NPUCYTCTBYKOT BOMPOCHI 3aLLMTbl MpaB NoTpe-
6uTeneli Npy Npoaaxe TOBapOB C MCMO/b30BAHUEM CETU
«/HTEpHET» U ANCTAHLMOHHOM OKa3aHuW YCyr, HO roBopst
0 3allMTe NpaB NOTpebuTeneli B cthepe 3NeKTPOHHOM KOM-
MepLLMK, PErynaTop B CBOEM MNPOrpaMme He TOIbKO PacKpbli
B NOJIHOV Mepe BOMPOChHl OTBETCTBEHHOCTM arperaTtopos
1 MapKeTM/eNCcoB 3M1eKTPOHHOW KOMMEpPLIMM, HO 1 nocne-
[0BaJ/1 B HEBEPHOM HanpasfeHNM.

[0BOpPSA 0 TOM, YTO B 3aKOHE O arperatopax He B MOIHOW
Mepe PacKpbITbl BOMPOChI OTBETCTBEHHOCTW arperaTopos,
Heo6X0MMO BbICKa3aTb CreAyoLLee.

Bo-nepBbIx, NOKynaTeb, Bbi6Mpas ToBap, CoBepLUas Ma-
HUNYNALMKN C pe3epBrpoOBaHreM ToBapa (MepeBog ToBapa
B TaK Ha3bIBAEMYHO «KOP3WHY»), 3aM0NHAS KAPTOUKY 3aKasa
W onJiaumBas ToBap, Hy>KaeTCs B rapaHTUAX ero nosiyveHus.
YacTbIMK criydasiMu SBSKOTCA, KOTja MOC/e Pe3epBrMpoBaHUs
1 onnaTbl TOBapa NOKyMaTesiem, arperatop B Ja/bHeliLLem aH-
Hy/IMpYyeT 3aKa3 Mo NpuyMHe ero OTCyTCTBUSA Y camoro arpe-
raropa, 1mbo y npogasua. ToT (hakT, 4To cucTema (MHTepHeT
CaiT arperatopa v UHTEPHET CTPaHULLa arperaTopa), B Mo-
MeHT Bbl60Opa TOBapa MoKynaresieM 4eMOHCTPMPOBasa Heak-
TyasibHYH0 3aruncb 0 KOIMYecTBe IMBO OTCYTCTBMM TOBAPa,
He JO/KHa 0TPaXKaTbCs Ha MOKynaTese, MOCKO/bKY B JAHHOM
cnyyae y MoKynaTens NoTepsHbl Kak BPeMsl, TaK U ieHbI M
(BO3BpAT [EHEXHbIX CPEACTB B 6OMbLUMHCTBE C/1yyaeB Npo-
NCXOAUT TONBKO NO ncTedeHnm 10 (aecathb) aHel).

Bo-BTOpbIX, BO3BPAT AEHEXHbIX CPEACTB B C/lyYae aHHY-
NPOBaHMs 3aKa3a arperaTtopom, JO/MKeH COMPOBOXAATbCS
€ro KoMMeHcaLuein B MPOLEHTHOM COOTHOLLEHMM OT CYMMb!
3aKasa.

B-TpeTbux, CPOK JOCTaBKM TOBAPA, 3aKa3aHHOro NoKyna-
Tena TaKkke AO/MKEH rapaHTUPOBATLCA U HapyLLEHWE 3TOro
CpOKa TakXKe JO/MKHO HECTW HeraTVBHbIe MOCMEACTBUA ANs ar-
peratopa. B gaHHOM cyyae HeOOX0AMMO pasnyaTh iBa Brga
CpOKOB. MepBbIii CPOK — 3TO CPOK C MOMEHTA OM/1aThl 3aKa3a
NoKynaresneM, 0 MOMEHTa ero NPUHATUA CY>K60IA LOCTaBKM.
BTOpoii CpOK — 3TO CPOK LOCTaBKM TOBapa ¢ MOMeHTa no-
Ny4eHust ero cny>K60i JOCTaBKM OT arperatopa v 4o ero Bbi-
[jaum nokynaresnto. B faHHOM c/iyuae He06X0AUMO OTMETUTD,
4TO B 30He OTBETCTBEHHOCTM arperatopa TONbKO NepBblii
CPOK ¥ JaHHBbIA CPOK JO/MKeEH BbITh 3aKOHOAATENbHO perna-
MEHTMPOBaH 1 ero HapyLLeHWe TaKXKe JOMKHO KOMMeHCHPO-
BaTbCs MOTPEOUTENIO.

B-ueTBepTbIX, HEMAIOBAXXHbIM AN NOTPebuTenen sens-
€TCS1 BONPOC KOHPMAEHLMANbHOCTY NEPCOHA/bHBIX AAHHbIX.
B x0fie ocyLLecTBNEHUSA CBOE AeATeNbHOCTM arperatop 06-
pabatbIiBaeT MHGOPMaLMIO O NOTPEOUTENSX CaMOro LIMPO-
KOro criekTpa. HaunHas oT ngeHTUrKaLmm notpebutens —
®.W. O., agpec, N10rKH, Naposab U T.M. 40 MHpopmMaLmmn
(hMHAHCOBOro xapakTepa. BaxxHbIM Takxxe siBNAeTCA TO,
4TO CMeKTP TOBApPOB, peann3yemMbIX Yepe3 arperatopos siB-
nseTcs KpaliHe pa3HO0BOpa3HbIM, Ha4MHas OT NOTPebUTeNb-
CKMX TOBapOB NMOBCELHEBHOTO CMPOCa, 3aKaH41Basi ToBapamm
[N151 «B3POC/IbIX» U B HELOOPOCOBECTHBIX pyKax aTa MHop-
MaL st MOXET HeraTMBHO OTPa3nTLCA Ha NOTpebuTese.

KpaiiHe BaXXHble BONPOCLI KOH(MAEHLMANbHOCTY Nep-
COHaJIbHbIX AaHHbIX MPU paboTe C MHOCTPAHHBLIMU arpe-
ratopamu 31eKTPOHHON KOMMEPLMW TaKxKe He pernameH-
TMpoBaHbl. OTCYTCTBYET Kak perfameHTayus paboTbl
NHOCTPaHHbIX arperatopos, Tak U OTBETCTBEHHOCTb.

CunTato, 4To BOMNPOChl 06PabOTKM, XPaHEHWS!, CPOKOB
YHUYTOXEHNSA, FapaHTUPOBAHHOCTM KOH(DUAEHLNABHOCTH
MepCOHa/IbHbIX AaHHBIX M OTBETCTBEHHOCTU MX pasrialleHue
TaKKe JO/MKHbI PErNamMmeHTUPOBATLCS 3aKOHOM.

Takoke, KpaliHe HecnpaBeAMBbLIM, B AaHHOM heaepasibHOM
3aKoHe 0T 29.07.2018 Ne250-d3 «O BHECEHUW U3MEHEHNIA
B 3aKkoH Poccuiickoin ®eaepauun «O 3alimTe npas NoTpe-
6uTenet», CUMTat0 YCIOBME O TOM, YTO EC/IN MHOE He Mpea-
YCMOTPEHO COrfalleHeM MeXAy Bnaje/bLem arperatopa
1 NPOLaBLOM (MCMOHUTENEM) U/ He BbITEKAET U3 CYLLIECTBA
OTHOLLIEHWIA MeXY HAMW, OTBETCTBEHHOCTb 33 UCMO/IHEHUE
[0roBOpa, 3aK/I04eHHOro NoTpebumTeNeM ¢ NPoAasLom (1c-
NOSIHWTE/NEM) Ha OCHOBAHUW NPEAOCTAaB/IEHHON BaLe/bLEM
arperaropa nHopmMaLuumn o Tosape (ycnyre) unv NposasLie
(vcnonHuTene), a Takxke 3a Co6/0AEHNE MpaB NOTpebuTenei,
HapyLLEHHbIX B pe3y/bTaTe nepefayn noTpebuTento ToBapa
(ycnyrun) HeHagnexalllero KauecTsa 1 06MeHa HeNpPOAOBO/Ib-
CTBEHHOr 0 TOBapa Haf/1eXKaLlero KauecTsa Ha aHaor MyHbI
TOBap, HeceT Npogasel, (MCMONHNUTENb). T. €. 32 UCNONHEHKE
[0roBopa nepep noTpebuTeniem oTBeYaeT NpogaseL, (ucnos-
HWTeNb), a He Bnagenew, arperatopa. C 04HOI CTOPOHBI, TaKOe
MONOXKEHWE [ieN CYNTAETCH CnpaBeIvBbIM, Bedb B JaHHOM
cnyyae NoTpe6mTeNb NOKyNaeT ToBap y NpogasLia (MCNoHKU-
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Tensl), a arperaTtop — TO/bKO NOCPEAHWK U BCe BO3MOXKHbIe
MpeTeH3uM NOTPebUTENb TOBapa OTHOCUTE/LHO M0 KauecTBa
[O/MKEH afjpecoBaTh MPoAasLyy (MCMOMHAUTENHO), HO B ;laHHOM
cnyyae He06X0AMMO YUNTbLIBATL 0COBEHHOCTY 3NEKTPOHHO
KOMMEpLN.

Bo-nepBbix, Npy BbibOpe ToBapa notpebuTenem
Ha VIHTepHeT-caliTe arperatopa, nepBoHaYasibHas posb OT-
[aétcs nMeHHo arperatopy. Oco6eHHO ecnu NoTpebuTenb
obpaLLlaeTcs K TaKUM UMEHUTBIM arperatopamM Kak «Ozony,
«Wildberries», «<Amazon», «AliExpress» n gpyrue.
YnomMmuHaHve o npogaBLe (UCNOMHUTENE) MOXHO BCTPETUTb
pa3Be YTo B MHhopMaLmm o Toape. T. e. NoTpebuTenb, Npu-
o6peTas ToBap y nNpogasLa (MCNONHWUTENS) Yepe3 arpera-
TOpa nogpasymeBaeT, YTO NPUobpeTaeT TOBap y arperaropa.

Bo-BTOPbIX, HEMOHATHOM OCTaeTCA Cxema B3aMMOfeii-
CTBWS, KOrfja NOTPe6KTENb ONMadmBaeT CTOMMOCTb TOBapa ar-
peraTopy, a NPeTeH3KM No NoBoAY HeKaueCTBEHHOr0 ToBapa
06s3aH agpecoBaTb NpogasLy (ncnonHuTento). MoTpebuTtens
30eCb 3aBefJOMO BbICTaB/ISETCA CMaboi CTOPOHOI foroBopa
MOCKO/bKY BMECTO TaKMX NPerMYLLECTB 3/1eKTPOHHOW KOM-
MepLIMM KaK CKOPOCTb U MPOCTOTA, OH Mo/yyaeT Npobiemsl
C MoMCcKOM nHopMaumu Ha VIHTepHeT-caiiTe arperatopa
0 NpopasLe (UCNOMHWTENE) U HanpaB/ieHMEM eMy NPeTeH3NIA
OTHOCWTENbHO KayecTBa ToBapa. Bonpoc Bo3Bpara JeHeXKHbIX
CPeACTB B JaHHOM C/ly4ae 3aKOHOM TaK>Ke He YperynmpoBaH.

YuuTbiBas, 4TO HeMocpeaCTBeHHas paboTa C MPoAaBLOM
(McnonHWTENEM) HaXoAUTCA B 30He OTBETCTBEHHOCTY arpe-
ratopa, MeXay HUMU y>Ke JOCTUrHYThbl COOTBETCTBYHOLME
[OrOBOPEHHOCTK, OMNMaTy ToBapa NPMHUMaET arperaTop,

NuTteparypa:

TO M BCE PUCKM B AaHHOM C/lly4yae Ha cebs JOMHKEH NPUHU-
MmaTb arperatop. MNMpogaseLl, (MCMOMHUTENL) JO/MKEH 6bITb
NCK/IOYEH U3 LIENOYKM OTBETCTBEHHOCTYM Nepes NoTpebu-
Tenem npu paboTe NOCNeSHEro Ha MHTEPHET caiiTax anek-
TPOHHOI KOMMEPLIN.

ViTorom HacTosiLLen paboThl CrefyeT CHMTaTb Hey TeLm-
TeNbHbIA BbIBOL 06 OTCYTCTBUN KaKo-N1M60 OTBETCTBEH-
HOCTW y Bafe/bLieB arperatopos MHGopMaLmMm o ToBapax
(ycnyrax) nepeg notpebutenammn. OTCYTCTBYIOT TaKue He-
006xofMMble 3aKOHOLATEe/IbHblE HOPMbl OTBETCTBEHHOCTM
KaK 0 rapaHTusXx, CpoKax LOCTaBKW, KOMMeHcaumnm Bos-
BpaTa AEHEeXHbIX CPeACTB U Apyrue. Te HOPMbI, KOTOPbIE
3aKoHofaTeIeM BOOOLLE He YperympoBaHbl MOPSA0K Aei-
CTBWIA N OTBETCTBEHHOCTb MHOCTPaHHbIX BNajeNbLeB ar-
peraTopoB UHopMaLmy o ToBapax (ycnyrax) saHUma-
oL Mxca c60poM 1M 06paboTKOM NepcoHanbHbIX faHHbIX
OTEYECTBEHHbIX NOTpebuTeneii. CTOPOHOM 060N U POsb
arperaTopos B ONpejeNieHn, MOAAEPKAHMMN 1 YCTaHOBNEHNM
Ha pbIHKE 060CHOBaHHbIX LieH [1]. B yCl10BMSIX OFPOMHbIX CKO-
pocTeit LthpoBOA 3KOHOMMKM 1 BOB/IEYEHHOCTb B Heé 60/1b-
LLUOr0 umcna Cy6beKTOB AEATENbHOCTb €6 MHCTUTYTOB O/HKHA
ObITb feTa/lbHeNLMM 06pa30oM pernameHTMPOBaHHON, Mo-
CKO/IbKY C pa3BUT1EM NHPOPMALMOHHbLIX TEXHONOMMIA KO-
NINYeCTBO MPaBOBbLIX NPO6IEM B JaHHOW chepe TONMbKO pa-
cTeT [4].

B cBA3M C 3TM CUMTA0 HEOOXOANMbIM YTOUHEHVE 3aK0-
HOJaTeNbCTBA B YaCTW PacLLUMPEHNS 30H OTBETCTBEHHOCTU
KaK 0TeYeCTBEHHbIX, TaK 1 MHOCTPaHHbIX BNajesbLieB arpe-
raTopoB MHopMaLun 0 ToBapax (ycnyrax).
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PMHAHCOBOE MNMPABO

O6006LWEHHasA xapaKTepncTnka gdMHaHCOBOIO NnpaBa B pamMmKax
PYyHKUMOHNPOBaHUA (hHAHCOBOW ccTeMbl Poccuiickoin degepauynmn

VicaeB AnekcaHap AnekcaH4pOBWUY, CTYAEeHT MarncTparypbl
Poccuiickas akagemumsi HApOAHOTO X03ACTBa M rocyAapcTBeHHON cnyx6bl npu MpesuaeHTe Poccuiickoin depepauuu,
Nuneukuii unnan

B Oannoil cmamve asmop nvimaemcs NPoaAHAIUIUPOBAMb U ONUCAMb 0000UEHHYI0 XAPAKMEPUCMUKY PUHAHCOB020 NPasa
8 pamKax PyHKUUOHUPOBAHUS PuHaHcosotl cucmemvt Poccuiickoii @edepavuu. Kpome moeo, 8 0anHoti crnamove daémcs onpe-
Oenerue npeomerny GuHAHCO6020 NPABA, A MAKIHE XAPAKMEPUCINUKA OMPACTU PUHAHCO6020 NPABA, KAK NPABOBOLL OMPACU,
sx0uarouleli 6 ce6s 06ULy10 U 0CO6eHHY10 HACU.

Kniouesvie cnosa: gurarcosoe npaso, punancosas 0esmenvHoCmp, OmHouleHue, Npasosas peznamenmavus, oo, gopmu-

posanue, ocobeHHas uacmo, PuHarncosas cucmema, GuHaHco8as chepa.

Generalized characteristics of financial law in the framework of the
functioning of the financial system of the Russian Federation

Alexander Isaev, postgraduate student

The Russian Presidential Academy of National Economy and Public Administration (The Presidential Academy, RANEPA)

In this article, the author tries to analyze and describe the generalized characteristics of financial law in the framework of the
functioning of the financial system of the Russian Federation. In addition, this article defines the subject of financial law, as well
as the characteristics of the branch of financial law, as a legal branch that includes general and special parts.

Keywords: financial law, financial activity, attitude, legal regulation, fund, formation, special part, financial system, financial sphere.

H a JaHHbIi MOMEHT BCE YUeHble, paboTaroLLme B chepe du-
HaHCOB, NPUAEP>KMBAIOTCA MHEHWUSI O TOM, YTO PMHaH-
COBOE MPaBO ABNSAETCSA 3HAUYMMOW 0TPaCc/bIO BCeli MPaBoBOl
cucTeMbl Poccumiickoi degepaumn [1, . 33]. YumTbiBas Knac-
CUYECKMIA NPUHUMN anddepeHLmaLmmn npaBa Ha OTAe/bHbIE
0Tpac/n Mo 06LLHOCTV METOAMKM 1 NpeaMeTa NpaBoBOiA pe-
rnaMeHTaumm, LenecoobpasHo noj npeaMeToM (hMHaHCOBO-
NpaBOBO 0TPac/v NPUHMMATb (IHAHCOBbIE OTHOLLIEHUS Op-
raHV3aLMOHHOr0 XapakTepa, KOTopble NMOSIBASIOTCSA B XOfe
OCYLLECTB/IEHMA FOCYLAaPCTBOM CBOEM PUHAHCOBOW fesi-
TeNIbHOCTN.

MpegMeT hrHAHCOBOrO NpaBa BK/IKYaeT B ce6s KOM-
M/EKC, COCTOALLMIA U3 TPEX KaTeropuii OTHOLLEHWNIA:

Bo-nepBbix, B laHHbI KOMM/IEKC BXOAAT OTHOLLIEHUS, KO-
TOpble KacatoTcs POPMMPOBaHMS, MPUMEHEHWS 1 pacrpese-
NeHVS feHeXXHbIX (POHAOB MYHULIMMNANBHOIO U FOCYAapCTBEH-
HOr0 YPOBHEN 1 HaLeNneHbl Ha 06ecrneyveHve 1 Noaaep>KaHne
06LLero (hyHKUMOHNPOBaHMS FOCYAapCTBa, a Takke (PYHK-
LIMOHMPOBaHNSA MyHULMNANNTETOB 1 PETVMOHOB.

Bo-BTOpbIX, COAePXKaHVEe KOMM/IEKCa COCTaBAAOT, B TOM
ymncne OTHOLLEHMS!, KOTOPbIe KacaroTcs 0becrneyeHns onTu-

ManbHOl cpefbl 415 NPUMeHeHNs, (DOPMMPOBaHUSA 1 pac-
npegeneHnst AeHeXKHbIX (POHALOB (AeLeHTPaN30BaHHbIX)
MYHULMNa/bHOTO M FOCYAAPCTBEHHOIO YPOBHSA A5 MOJHO-
LIEHHOr0 1 CBOEBPEMEHHOT 0 Y/J0B/IETBOPEHUSA NOTPEBGHOCTENR
rocyaapcTea B CTabuibHOM paboTe MyHULMNAbHbIM U FO-
CYfapCTBEHHbIX 06pa3oBaHNiA.

B-TpeTbux, clofja BXOAAT OTHOLLEHUS, KOTOPbIe NOsiB-
NSATCA BCAeACTBME 06ecneyeHnss ONTUMabHOW Cpefbl
4N NpUMeHeHns, HOPMUPOBAHUS U pacnpeaeneHns fe-
HEXHbIX (DOHA0B YAaCTHOT0 TMMA, OPUEHTUPOBAHHBIX Ha CTa-
61NbHOE PYHKLIMOHMPOBAHUE MYHULMMANbHBIX 1 FOCyaap-
CTBEHHbIX 06pa30BaHWNiA B TEHEHNE KOHKPETHOIO CPOKab4.

Heo6xo41MO OTMETUTb, YTO OTHOLLIEHUS!, KOTOPbIE CO-
CTaBMSAOT COoAep>KaHve npegmeTa (oMHAHCOBOro Npasa, Xa-
paKTepU3yTCs HEM3MEHHbIMY MPU3HAKaMU.

Bo-nepBbix, NpeacTaBneHHbIe MPU3HaKM OTHOLLEHWIA SB-
NATCA OpraHM3alUoHHbIMK, Brarofapst 4eMy 3Tu OTHO-
LUeHMS1 POPMUPYHOTCS Paay Pa3BUTUS [EHEXKHbIX (HOHAOB,
HEobX0AMMbIX He TO/IbKO FOCYAapCTBY, HO U COLLUYMY.

Bo-BTOpbIX, 3TV NPU3HaKN 06M1aJal0T BNAaCTHLIM XapaK-
TepoM. 3TO 03HAYalT, YTO HEMOCPEACTBEHHbLIMM y4acT-
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HMKaMW JaHHbIX OTHOLLEHWIA BO BCEX Cy4YasaX SBNAIOTCA
KOMMeTEHTHbIE rOCYAapCTBEHHbIE CTPYKTYPbI, MMELOLLe
NpaBo ynpaBasATh CyObeKTaMy OTHOLLEHWIA, COCTaBASALLMX
npeameT (MHAHCOBOIO Npasa.

B-TpeTbux, paccmaTprBaemMble NPrU3HaKky 061agarioT UMy-
LLeCTBEHHbIM XapaKTepoM, T.K. AaHHble OTHOLLEHMWS B Ka-
yecTBE 0OBEKTOB MPU3HAIOT PMHAHCOBbIE 0653aTeNbCTBa
n/vnn HenocpeacTBEHHO (PMHAHCOBbIE CPEACTBa, Kacato-
LLMeCs MPUMEHEHNS /1nn hOPMUPOBAHNSA BbiLLEHA3BaHHbIX
thoHpoB [2, c. 22].

Ha cerogHsiLHWIA eHb YYeHbIMM B AOCTATOUHON cepe
npopaboTaH BONPOC, CBA3aHHbIM CO CNELYECKMMN OCO-
6eHHOCTAMU MeTOAUKM (OMHAHCOBOTO Npasa. B aToli cBA3M
MpeLCTaBMsSeTCS 0YEBUAHBIM U LIeN1eCO06pasHbIM eé Hanuve.
CnepoBarte/bHO, BACTHbI CyOBHEKT OCYLLECTB/SET CBOW Ny6-
JNYHBIV NHTEPEC B XOfie HENOCPEACTBEHHOIO BefieHNs thu-
HaHCOBO [eATeNbHOCTW, UCMOMb3YS U YUUTbIBAA NPU 3TOM
(hPMHAHCOBO-MPaBOBblE HOPMbI.

B cnyuae, ecnm 6ygeT JOCTUTHYTO HEKOTOPOE MHOT006-
pasue B KOHKPeTU3aLMm CpeacTs, MPMEMOB U METOAVK Mpa-
BOBOI perfaMeHTaLmm coupanbHbIX OTHOLLEHUIA B 061aCTK
rocyfapCTBeHHON (PUHAHCOBOW AEATENBHOCTY C MOMOLLbIO
MX cucTemartmsaLlmu, LenecoobpasHo caenatb Npeanono-
YKEHVe 0 TOM, YTO MeTOAMKa (PMHAHCOBOIO MNpaBa XapakTe-
pu3yeTca AOMUHMPOBAHUEM UMMEPaTUBHOCTM, HEB3Mpas
Ha MHOXXeCTBO (haKTOPOB AMCMO3UTMBHOrO NOBEAEHNS CY6b-
eKTOB, paspeLUeHs 1 PeKOMEHAALLMN B XOLE PELLEHMUS NPO-
6nem NpaBoOBOV pernameHTaLUuy paccmarprsaemMorn npa-
BOBOIA cdhepebl [3, ¢. 4].

OTpac/b (hMHAHCOBOrO NPasa, Kak NpaBoBas 0Tpac/b,
BK/IOUaeT B cebs o6Lyto 1 0cobeHHYI0 YacTu. B cogep-
YKaHue 06LLeli YacTV TPaAULIMOHHO BKOYEHbI HOPMbI, OpU-
eHTMPOBaHHbIE HA pPernamMeHTaLnlo MeTOAMK, NPaBOBbIX
(hopM 1 06LLENPUHATBLIX NPUHLMMOB BEAEHUSA rocyap-
CTBOM CBO€W (PMHAHCOBOI AeATENbHOCTU, MPaBON cTaTyC
Cy6bEKTOB OTHOLLEHWIA B (I1HAHCOBO cihepe, My6ANYHbIX
OpraHoB BnacTu 1 np. MoMUMO 3TOro, OTPaXKEHHbIE B 06LLel
4acTU HOpPMbl 06eCMEeYMBAIOT PernameHTaL M0 pasHbix BO-

Nunteparypa:

MPOCOB, CBA3aHHbIX C PUMHAHCOBLIM KOHTPOIEM CO CTOPOHBI
rocyfapcrsa.

HeB3vpasi Ha BecbMa NpopaboTaHHY0 06LLY0 YacTb,
B (PMHaHCOBO-MPAaBOBON HayKe eLle He 6blia onpefeneHa
eaVHas TOUKa 3PeHNSt OTHOCUTE/bHO COAepYKaHNst 0COO6EHHON
yacTu. OfHaKo 60/bLUMHCTBO aBTOPOB COMMAAPHbI C TEM,
4TO OTHOLUEHNA B (PMHAHCOBOM chepe, ABASAC HEOTbEM-
NeMbIM 37IEMEHTOM (PMHAHCOBOW CUCTEMbI, NOAPA3LeNsATCA
Ha AiBe MacLUTabHble KaTeropuu.

B nepsyto Kateroputo L,enecoobpasHo OTHECTU OTHO-
LUEHNA (PUHAHCOBO- 3KOHOMMYECKOTO XapaKTepa, KoTopble
NPsSIMO KacaloTcA MPUMEHeHUs, pacnpeseneHms u gopmu-
POBaHWA fEHEXHbIX (POH/0B.

Bo BTOpY0 BXOAAT COLMabHble OTHOLLIEHNS!, KOTOPbIE 06-
YCNaBNMBaKT NPUMeHeHWE (TpaTy), pacnpeseneHuve u gop-
MWUPOBaHWE iIeHEXHbIX (DOH/IOB.

B nepeyeHb aBTOHOMHbIX OTPAC/EBbIX COCTAB/SOLLMX (OU-
HaHCOBOW CUCTEMbI BXOAAT [ieLIeHTPaNnN30BaHHbIe JEHEXHbIE
(hOHAbI YacTHOro Tna. OTHOLLEHWS, CBA3aHHbIE C NPUMe-
HeHWeM, pacnpegeneHneM 1 OPMUPOBAHNEM AEHEXHbIX
(hOH0B 06Mafal0T paguKaabHbIMU PasInUmUAaMU, 4To 06b-
ACHAETCHA OrPaHNYEHHOCTbHIO OCYAapCTBEHHOIO MMMepa-
TnBa. C MOMOLLbI0 CBOUX OPraHoB rocy4apcTBo CNOCO6HO
OKa3blBaTb BO3AENCTBME MULLb HA NPYMeHEHMe (TPaTy), KOH-
LIeHTpaLyo 1 nepepacrpeseneHne MatepraibHbIX pecypcoB
NLLb B TOM HanpasneHnK, KOTOPOE /151 Hero SIBNSIETCA ONTu-
MasibHbIM. [Mpy 3TOM NPUMEHSOTCA pasHble pblyari.

13 BbILLIECKA3aHHOT O ClIEflyeT, YTO MOXKHO AN depeHLn-
poBaTb MOAOTPAC/N U OTPACNeBble MHCTUTYTbI, PerfiiaMeH-
TUPYIOLLME NPeACcTaBeHHbIE BbiLle Npouecchl. B nepeyeHb
nofo6HbIX NPaBOBbIX POPMUPOBAHUI OTHOCATCSH HOPMBb,
perynupytoLune ycnosus, nopagok n Tpe6osaHmsa no gu-
HaHCOBOM feATeNbHOCTU 1 POPMUPOBAHMIO AeLLeHTPaIn30-
BaHHbIX OH/0B BHEOIOIKETHOr0 TUMa. Kpome Toro, crofa e
BXOLAT MHCTUTYThI, KOTOPble BKOYAOT B Cebs 00LLenpu-
HATble TPe60BaHMSA, PYKOBOACTBYACh KOTOPbIMW KOMMEpUe-
CKVe NpeanpuATIS BeLy T CBOK (PUHAHCOBO-X03ANCTBEHHYIO
[eATeNbHOCTb.

1. TopbyHoBa, O.H. BrogpkeTHOe NpaBo. YuebHuk / O. H. TopbyHoBa, H. [I. Bepwno, T. A. Bepumno. — 2020: MpocnekT,

Mocksa. — 400 ¢. — TeKCT: HeMOCPeACTBEHHBIN.

2. Tpauesa, E. ®uHaHcoBOE NpaBo. YyebHuK / E. Mpayesa, 3. /. Cokonosa. — 5-e nsg. — Mocksa: HOPMA, 2019. —

272 ¢. — TeKCT: HeMocpeCTBEHHBIN.

3. Wcaes, A. A. TeOpeTNKO-NPaBOBbIe acreKTbl (PMHAHCOBOr0 KOHTPO/S 1 Haf30pa B cipepe JeHEXXHOro 06paLLeHns: Npo-
61eMbl 1 HaNpPaBNeHUSI COBEPLLEHCTBOBaHMS: CneLmanbHOCTh 40.04.01 «MpaBoBOe 06ecneyeHme Nyo6aMUYHON BNacTn»:
BbINMYCKHas KBanMrKaLmoHHas paboTa Ha CoMcKaHWe KBaimhuKaLmMm MarucTpa tpuanyeckmx Hayk / Vicaes A A.;
JNivineuknii rnman POCCUNCKOM akaaeMnm HapOLHOrO X035ACTBA M FOCYAapCTBEHHON Cy)XK6bl npu Mpe3ungeHTe
Poccuiickoin deaepaunn. — Jinneuk, 2021. — 75 ¢. — TeKCT: HEMOCPEACTBEHHBINA.



NMPEATNMPUHMNMATE/NIBCKOE MPABO

CTtaHOBNEeHUE N pa3BUTME areHTCKOro gorosopa

[JaHvnosa /lo60Bb BUKTOPOBHA, CTYIEHT MarncTpatypsl

ToNbATTUHCKUIA FOCYAAPCTBEHHDINA YHMBepcuTeT (Camapckas 0611.)

B cmamve asmop pacckasvieéaemnt 0 803HUKHOBEHUU U NONYIAPUAUUU A2EHITICKO20 60206017& 6 Poccuu. PaCKpblsaem cymo 0o-

2080pa a2eHMUPoOBaHUsL.

Kniouesvie cnosa: azenmckuii 002060p, azenm, NPUHUUNAT, CYU4ecmeeHHble YCI08Us, npedmern 002060pa, Npasa u 00s3am-

HOCMU CHOPOH.

I/I 3yyast UICTOPUIO Pa3BUTUA 3aKOHOLATENbCTBA MHCTUTYTA
areHTUPOBaHWSA, HeMb3s He 3aMeTUTb, YTO OTAe/NbHbIE
MOI0XKEHNS POCCUIACKOr0 Nnpasa, Ha OCHOBaHUM KOTOPbIX
3a/10>KeHO MOHATUE areHTCKOro 40roBopa, No3anMcTBOBaHb!
13 3apybeXKHOr0 3aKoHOAaTeNbCTBa. HenocpeacTBEHHO camo
areHTMPOBaHWE B MPaBOBbLIX OTHOLLEHWAX MHOCTPaHHbIX ro-
CYLapCTB NPUMeHAeTCS AOBO/bHO LABHO, W MPAKTUKa ero
NPVMEHEHWS YCMELIHA BO MHOTUX BUaX X035ACTBEHHbIX
OTHOLLIEHWIA.

[ns Poccuiickoli NnpaBOBOW CUCTEMbI areHTCKUiA fo-
roBOp ABASETCA OTHOCUTENIbHO HOBbIM MHCTUTYTOM.
B paxkgaHckom Kogekce PCOCP 1964 rofa 0 JaHHOM WH-
CTUTYTE HUYEro He FOBOPUTCSA, TaK Kak B TO BPEMS B HaLLIEM
3aKOHOJATe/IbCTBE HE CYLLECTBOBA/IO areHTCKOro JOroBopa.
[loroBop areHTMpoBaHUs NOSABU/ICA M3HAYA/IbHO U LUMPOKO
NCNONb3YeTCA 40 CErOAHALLHErO HA B aHI10-aMEPUKAHCKOM
NpaBOoBO cMcTeMe. B 0T/Myme OT POCCUIACKOrO 3aKOHOAA-
TeNbCTBA, B aHI10-aMePVIKaHCKOM MpaBe 40r0BOp areHTMpo-
BaHWS 3aMeHsIeT OroBop NopyyeHUs n kommceuu [1, ¢. 72].

Ownb0oYHO nonaratb, YTO UHCTUTYT areHTUPOBaHUSA
MOIHOCTbIO 3aMMCTBOBAH OT aHr/10-aMePUKaHCKOro npasa,
HO B/IMSHHWE MOC/IEAHEr0 HA UHCTUTYT areHTUPOBaHWA Hefb3S
0TpuLaTh. BriepBble areHTCKUIA 4OrOBOP MOY4N/ 3aKOHOa-
Te/lbHOE 3aKpen/ieHve B [epMaHCKOM TOProBOM Y/IOXKEHWW.

CoO0TBeTCTBYHOLLMIA pa3gen n3HavanbHO MMeHoBancs
KaK «TOProBblIii areHT», HO B NMOCNEACTBUW AaHHbIN pa3aen
nepemMmeHoBann Ha «TOPro.bI NpeAcTaBUTeNby. Mofo6HO
pALYy ApYrux cTpaH, B 4OPEBO/OLMOHHOM npase Poccmm
MOHATME «areHT» OblI0 pacnpPoCcTpaHeHo. HecMoTps Ha To,
yTo B CBO/E 3aKOHOB POCCUIACKOA MMMEPUN areHTCKniA fo-
roBOP He Hallen CBOero 3akpensieHns, HopMbl, perynupy-
tOLLIME €r0, COLEPXKANNCH B PALJE MHbIX HOPMATUBHbIX aKTax.

B MpaxkgaHckom kogekce PCOCP areHTCKuWIA JOroBop
KaK OTAeNbHbINM BZ He Bblgenssncs. OfHaKo 0TeHeCTBEHHOMY
3aKOHOAATENbCTBY BCE XKe OblT 3HAKOM MHCTUTYT areHTCKUX
cornaiieHnin. CBoe OTpaXkeHWe MHCTUTYT Hallen B psfe Hop-
MaTUBHbIX aKTOB:

— MonoxeHne «O KOMMUBOSKEPAX rocyAapCTBEHHbIX
TOProBbIX U NPOMbILUAEHHbIX NpeanpusaTuin» (y18. CHK
PC®CP 02.01.1923r);

— T[loctaHoBneHne LMK CCCP, CHK CCCP
0T 29.10.1925r «O TOpProBbIX areHTax», U MHCTPYKLUUS
HapkomTtopra n BCHX CCCP ot 16 ¢eBpansa 1926 roga
0 NopsALKe NPYMeHEHUS BbiLLeHa3BaHHOr0 MOCTaHOB/EHUS
«O TOProBbIX areHTax».

Kak y>ke 6b1/10 0TMeYeHOo, B MpaXk[aHCKOM Kofekce
PC®CP 1964 roga n OcHoBax rpaxAaHcKoro 3akoHoga-
TenbcTBa Cotoza CCP 1 pecny6amnk 1991 roga HUYEro He ro-
BOPWIOCH 06 areHTCKOM oroBope. ToNbKO NLLb C NPUHS-
TMEeM 4YacTu NepBoi MpaxxgaHCKoro Kogekca Poccuiickoi
®epepaumn ot 30.11.1994 roga B nyHKTe 2 cTatbu 182 no-
ABUJIOCb NMOHATME KOMMEPYECKUX MOCPESHUKOB, LeCTBY-
tOLLMX OT CBOETO UMEHW, HO B YYXKNX UHTEPECaXx.

C NpuUHATMEM YacTu BTOPOI MPaXKAaHCKOro KOofekKcea,
areHTCKWii JOrOBOP AABNSETCS Y)Ke CaMOCTOSITENbHbLIM [0-
rOBOPOM Hapsifly C MopyyeHneM 1 koMmuccureid. MoxHO no-
naraTb, YTO TaKOe 3aKperseHne ABISETCH 3aKOHOMEPHbIM,
TaK Kak B NPakTuKe 60/bLUMHCTBA CTPaH 4OroBOp areHTu-
POBaHUSI ABNSIETCA CaMOCTOATE/TbHBIM AOFOBOPOM [2, C. 7].

KOHCTPYKLMSt areHTCKOr0 J0roBopa — rpaXkaHCcKo-npa-
BOBOE O(hOPM/IEHNE OTHOLLIEHWIA, B paMKax KOTOPbIX areHT
COBepLUaeT pUANYECKIMe (KaK B JOrOBOpe MNOpYYeHUs U KO-
MucCUK) 1 haKTUYeCKMe AeNCTBUS B UHTepecax NpUHLM-
nana, He co3garLLme NPaBOOTHOLUEHUI MEXAY MPUHLK-
nasioM 1 TPETbUM NINLOM.

Hanpuwep, korfa areHT 6epeT Ha cebs1 0683aHHOCTL MPOo-
[aTb TOBap NPUHLUMNana, TO UMeeTcs B BUAY, YTO TaKXKe OH
6epeT Ha cebst 06513aHHOCTb MO NMPOBEAEHWNIO PEKNAMHOW pa-
60Tbl N UHbIX MEPOMPUATIUIA MO M3YUeHUIO pbiHKa (Mapke-
TUHTOBble YCyru). B TaKuX cUTyaumax HEBO3MOXHO 060i-
TUCb KOHCTPYKLMSAMU TPAANLNOHHbBIX LOrOBOPOB KOMUCCUN
WAV NOPYYeHNs. 3aK/YeHe 0roBopa areHTUPOBaHWS B Mo-
[OOGHBIX Cyyasix MO3BOIUT CTOPOHAM CIKOHOMUTbL BPeMs
N YNPOCTUTL CMIOXMBLUYHOCA CUTYaUMIO.
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MOXHO TaK)Ke OTMETUTb, YTO B OTHOLLEHUW HEKOTOPbIX
cneuuanbHbIX BULOB areHTOB W CAENOK, 3aKN04aeMblX
C HUMK, MPUMEHSOTCS CneLnanbHble TepMUHBI (HanprMep,
«KOHCUIHaLMOHHAs! CornallieHNe», KKOHCUTHATOP MU KOHCUT -
HaHT», «[10BePUTE/b», «MOBEPEHHbI») [3, ¢. 88].

Taknm 06pa3oM, ecTb HEOOXOLMMOCTb YNOPAA0UNTb
no eAMHOMY 06pa3sLy TEPMUHO/OTNI0, MPUMEHSIEMYIO B 3a-
KOHogaTenbcTBe PP, B yacTHOCTU LenecoobpasHee OTKa-
3aTbCA OT TEPMMHA «areHTCKOE COorfalleHmne», MOCKOMbKY
«CornatleHune» ¢ y4eToM TEPMUHONOTUN TpaXKaaHCKOro
Kopaekca MOXKeT 03HauaTb TO/IbKO «cornatueHme» (pyc.), a uc-
M0/b30BaTh CIOBOCOYETAHUE «ATEHTCKUIA 10rOBOP» C LIE/bIO
NCK/TOYEHNS ABYCMbICIEHHOTO TO/TKOBAHNS.

CrosLLas nogaepyXKu No3nLms, BbicKasbiBaaach B nTe-
paType, COrlacCHO KOTOPOMY TePMUHbI «MOCPEAHNYECTBO»
N «areHTCKas AesiTeNIbHOCTb» He/b3si OTOXAECTBASATh, NO-
CKO/IbKY areHTUpOBaHne — 3TO INLLUb OAHA U3 (hOpM OCy-
LLEeCTBNEHUS TPaXKAaHCKO-NPaBoOBOro NoCpeLHNYECTBa,
KOHEYHOI LieIbl0 KOTOPOro ABMSeTCSA YCTaHOBNEHWE A0rO-
BOPHbIX 0653aTebCTB MeXAY MPUHLMMIAN0M U TPETbUM
niuom [4, c. 43].

B areHTCKOM A0roBope OfiHa CTOPOHa (areHT) GepeT
Ha cebs 00513aTeNbCTBO 3a BO3HArpaXkKAeHue BbIMONHUTb
Nnopy4eHne Jpyroi cTOpoHbl (NpUHLMMana), BeicTynas
npw 3TOM OT CBOEro MMEeHW NGO OT UMEHWN NpUHLMNana.
CTOpOHamu areHTCKOro oroBopa ABASIOTCS areHT 1 NpuH-
upmnan. CTopoHaMmu B areHTCKOM [0roBOpE ABAAKTCS Kak (-
3UYecKme NnLa, Tak 1 ropuamnyeckune nuua. Hambonee yacto
areHTCKWI J0roBop 3ak/4aeTcs B NpeanpuHUMaTebCKOM
cthepe.

CyLLeCTBEHHbIM YC/IOBMEM areHTCKOr0 JOroBopa NpUHATO
cuUMTaTh ero npegmeT, KOTOPbIA BK/OYaeT B Cebs nepeyeHb
OPUANYECKMX 1 (haKTUYECKUX AelCTBUIA. [1paBOOTHOLLEHMS
Mo areHTCKOMY JOroBopy MOryT 6bITb 0(hOpMIIEHbI YCTHO, Bbl-
[auein J0BepPeHHOCTU, MO0 3aKIHYEHMEM MUCbMEHHOTO A0-
roBOpa, rae NPUHLMNaN MOXET yKa3aTb 00LL e NOTHOMOUNS
areHTa. lMpy 3TOM NpUHLUMNan 0653yeTcs BblaaTb areHTy f10-
BEPEHHOCTb, EC/IN 3TO ABNSETCH HEOOXOAUMBIM YCNOBUEM
AN UCMO/IHEHUSA NOPYYEHNIA NPUHLMNaNa.

[loBepeHHOCTL He TpebyeTcs B Cy4YasX, KOrja areHT Bbl-
CTyMNaeT B Ka4eCTBE KOMMEPYECKOrO NPEACTaBUTENS U €ro
MOJTHOMO4MSA YeTKO 0603HaYeHbI B JOroBope. Takxke foBe-
PEHHOCTb He TpebyeTcs B C/lyyasix, KOrga areHT BbICTynaeT
OT CBOEr0 MMEHW B MHTepecax NpuHLmnana.

B 3aKoHe HMYero He roBOpUTCS NPO POPMY areHTCKOro
[OroBOpa, COOTBETCTBEHHO CY6beKTLI OyAyT PYKOBOLCTBO-
BaTbCS 00OLMMN TpeboBaHUSIMW. TaK, areHTCKWIA AOroBop
MOXeT BbITb 3aK/104eH YCTHO, C/I CyMMa He MpeBbILLaeT
10 ToicAY py6neii. Mpn aTOM B CymMMy [OroBOpa Heo6xo-
AVIMO BKNOYATb He TOMIbKO pa3mep BO3HarpaXkaeHNs areHTa,
HO U CyMMY, KOTOpasi NepeaaeTcs areHTy BO UCMOHEHME
YCMIOBUWIA OroBopa, NOCKO/bKY MOPYYeHNe UCMONHAETCS
3a cyeT npuHUMnana. CToMMOCTb MMYLLIECTBA, KOTOPOE Me-
pefaeTcs areHTy 45 peanmsaumm, Takke HE06X0AMMO BKTHO-
yaTb B CYMMY CAENKN. BO BCeX OCTaNbHbIX CUTYyaLMsix Heob-
XOAMMO 3aK/H0UaThb areHTCKUIA J0roBop NMCbMEHHO. B cuny

MPAMOro yKa3aHWsA 3aKOHa areHTCKMIA 10roBop SB/ISeTCS B3a-
WUMHBIM, BO3ME3AHbIM 1 KOHCEHCYaSTbHbIM.

ATEHTCKMI JOroBop SBASETCA BO3Me3aHbIM. CTOPOHbI
MOTYT YCTaHOBUTb pa3mep BO3HarpaxieHus B orosope [5,
c. 111]. Ecnv CTOPOHbI He MPeayCMOTPeNN 3TOT NYHKT B A0-
roBOpe, TO pa3Mep BO3HArpaXkaeHWs ONpeaensieTcs CornacHo
NYyHKTY 3 cTaTby 424 MPaXKaHCKOr0 KOAEKCa, TO eCTh MO LIEHE,
KOTOpas Morna bl B3MaTbCA B CPaBHUMbIX 06CTOATENLCTBAX
3a TaKue >e ycnyru.

B ctatbe 1007 MpaxxAaHCKOro Kogekca npegycmoTpeHa
BO3MOXXHOCTb YCTaHOB/EHWS OrPaHNUMTENbHBIX MEp C LIEbIO
NpesoTBPAaLLEeHNA KOHKYPEHLMN MEXAY areHTOM 1 MPWH-
Lunanom.

MpaBa npuHUMNana MoryT 6biTb OrpaHUYeHbl ycTa-
HOB/EHVEM 3arpeTa Ha 3aKN0YeHVe Ha TEpPPUTOPUN, YKa-
3aHHOW B [OrOBOpE, U MO yKa3aHHOMY MpejMeTy aHaso-
TMYHBIX CLEMOK C APYTMMU areHTamu.

MpaBa NpuHLMNana MoryT ObiTb OFpaHNYeHbl TONbKO
B TOM C/ly4ae, eC/v CTOPOHbI MPefYCMOTPE/N TaKoe YCloBue
B fOroBope. TakXe orpaHMyeHns MOryT ObITb NpPesycMo-
TPeHbl 1 4N1A areHTa. B jaHHOM cnyyae Ha Hero HaknagplBsa-
eTcsa 0643aHHOCTb He 3aK/1o4aTh B Npegenax onpeseneHHol
TEPPUTOPUN aHANIOTNYHbIX JOroBOPOB C APYTMMW MPUHLN-
nanamu.

Vicxopas u3 BbllLenpuBeaeHHOr0, MOXHO MPUIATH K Bbl-
BOZY, YTO MPaBOCMoCOBHOCTb CTOPOH OrpaHMuymnBaeTCH,
HO 370 lonycKaeTcs 3aKOHOM. OZiHAKO HEOOXOAMMO YUUTbI-
BaTb, YTO B 3aKOHE HNYEro He roBOPUTCA NPO OrpaHuyeHme
npa. TPeTbUX NN, Ecnu Bbl JaHHbIE OrpaHUyeHns LeliCTBO-
Ba/1 B OTHOLLEHWW TPETbUX IULL, TO areHT Mor 6bl NpojaBaTh
TOBap TO/MLKO 30 onpeenieHHbIM B JOroBOPe MoKynartensam
B CBA3W C X MECTOHAXOXAEHVEM N TaK Janee.

CofepyxaHve areHTCKOro 4orosopa cocTaB/isAoT Cnefy-
foLLMe npasa U 0643aHHOCTY CTOPOH. OBA3aHHOCTY areHTa
BK/IHOYAIOT: UCMOMHEHVE NOPYYEHWI NPUHLMNANa CornacHo
YCMIOBMSAM areHTCKOro lorosopa; npeacrasfieHNe oTyeTa
06 MCNONHEHWM NOpyYeHW NpuHLMnana. Cpok 1 NopsagoK
npeacTaBneHNa 0T4HeTa B LIeIOM 06bIYHO YKa3bIBakoTCs B [0-
roBope.

B cniyyasix, Korfia CTOPOHbI He MpefycMOTpPesn 3T0 B fi0-
roBOpe, OTYET NPeACTaBALTCA MPUHLMNaNy No Mepe BbInos-
HEHVSA NOPYYeHWS UM MO OKOHYaHWU AeCTBUSA areHTCKOro
porosopa. K oTuéTy TaKoKe JO/MKHbI ObITb MPUKPENIEHbI YeKU
N BCE WUHbIE OKYMEHTbI, MOATBEPXAAIOLLME BCE PACXOAbI,
NpPON3BeLEeHHbIE areHTOoM.

MprHUMNany npesocTas/ieHo 3aKOHOM 30 fiHeit, 4To6bI
NMPOBEPUTL OTHET Y COOBLLMTDL areHTy 0 BO3PAXKEHUSX, KO-
TOpble MOABUINCH MOC/E NPOBepKM oTyeTa. OTYeT cymTa-
eTCsA NPUHATLIM MPUHLMMANOM, /v B 30-4HEBHbI CPOK MOo-
CneAHMI He YBELOMMIT areHTa 0 BO3PaXKEHWSIX, AaXKe ECAV OHW
nvetoTcs. Takke areHT 0653aH He 3aK/IioyaThb 0roBopbl aHa-
NOTMYHOro XapakTepa ¢ ApYrMmMy NPUHLMNanamu, ecnm 3to
YKa3aHo B J0roBope. AreHT Brpase UCMONHUTL MOPYYeHUs
npyvHUMNana IM4Ho, 6o ¢ NPUBIEYEHNEM TPETLErO ML
(cybareHTa) 1 NepenoXxeHnemM Ha Hero 0653aHHOCTY MO UC-
MOSTHEHWIO MOPYYEHNS.



Heo6Xx0AMMO OTMETUTb, YTO COFMIACHO MYHKT 1 cTaTby
1009 MpaxkfaHCKOro KoAeKkca, nepesiokeHne 06s3aHHOCTY
areHTa NPOVCXOAMT NyTeM 3aK/IFUYEeHNA Cy6areHTCKoro fo-
roBopa.

HecMoTps Ha TO, UTO 3aK/t04aeTCs Cyb6areHTCKUA ao-
roBOP, OTBETCTBEHHbLIM MEPeS NPVHLMMNAN0M 3a AelicTBUS
cybareHTa IBNSIeTCA areHT. B Xofe NCMONHEHNS NOPYYeHNs,
cybareHT MOXXeT COBepLUIaTh eCTBMSA (hakTUYECKOro XapaK-
Tepa, Npu 3TOM (haKTUUeCcKMe AelicTBUA cybareHTa He Ha-
npaBneHbl Ha CO3aHue AN NPUHLMNANA PULNYECKMX NPaB
1 06513aHHOCTEN. CybareHT TakXKe MOXET COBEpLLIATb lopuan-
yecKme LeliCTBMSA BO UCMIOTHEHUM NMOPYYEHNUS NPUHLUMMIana,
HO OT CBOEr0 UMEHMN.

Cy6areHT Brpase 3aK/l04aTb OT MMEHU MpUHLMNana
CLENKW, ecnu emy npefocTaB/ieHbl TakMe NOHOMOYNS
Ha OCHOBE NepefoBepus. B 3ToM cnyyae NOPSLOK U Nocnes-
CTBWS TAKOr0 NepeioBepPUS PernameHTUPYHOTCS cTaTbeli 976
MpaxkgaHcKoro Kogekca. Bo Bcex cryyasax areHT oTBeYaeT
nepef, NPMHLUMMNANOM 3a JeACTBMSA CybareHTa.

VickntoueHneM SBASieTCA TOT Cyyai, Korga cybareHTa Bbl-
6pan cam npuHLMNan. Takxke areHT UMeeT Npaso TpeboBaTb
ynnaTbl BO3HArPaXXaeHWs U NMOHECEHHbIX B X0€ NUCMONHEHWS
[0roBopa pacxofos. Kpome Toro, 3a areHTOM OCTaB/IeHO
MpaBo 0TKa3aTbCA OT UCMOMHEHUSI JOrOBOPA, €C/IN AOrOBOP
6b1/1 3aK/H04YeH 6e3 yKazaHus cpoka [6, c. 24].

K 0653aHHOCTAM MpUHLMNana OTHOCATCA: MPUHATHE
NCMOJTHEHHOr O MOPYYEHUA OT areHTa, ynnara Bo3Harpa-
XAEHNS Y BO3MELLEHWE PAaCcX040B, KOTOPbIE MOHEC areHT,
NCMOHAS NopyyeHune. Ecamn CTOPOHbI He yCTaHOBWUAW MO-
PSAOK yNnaTbl BO3HArPaXKAeHWS!, TO MPUHLMNAN LO/MKEH Aeli-
CTBOBaTb B NOpPs/AKe, MPeAYCMOTPEHHOM MYHKTOM 3 CTaTby
1006 MparkiaHCKOro KofieKca. B yka3aHHO HOpMe roBOpuUTCS
06 06513aHHOCTM NPUHLMMIANA BbINJATUTb BO3HArpaXieHne
areHTy B TeYEHWe Hedenn Co AHA, KOrja areHT npeacTasu
OTYET, eCNM 13 CyLLEeCTBa AOroBopa UM 06bl4aeB 4eN0BOro
060p0oTa He BbITEKAET MHOE. Takoke NPUHLMNa 06513aH He 3a-
K/0YaTb 4OroBOPblI aHANOTMYHOI0 XapakTepa ¢ ApyrMm
areHTamu, ecnm 06 aTOM CKa3aHo B JOTOBOpe.

MpaBa npuHUMnana: TpeboBaTb MPeAcTaBIeHNA OTHeTa
0 [eNCTBUAX areHTa BO UCMO/IHEHWE OTOBOPA; BO3paXKaTb
Mo NpescTaB/eHHOMY OTUeTYy areHTa; 0TKasaTbCs OT A40ro-
BOpA, €C/IN B HEM He YKa3aH CPOK ero feiicTBus. 3a Hapy-
LUeHWe YCNOBUIA areHTCKOro 40roBopa OTBETCTBEHHOCTb

Nutepatypa

HacTynaeT rno npaswnam rnas 25, 49 n 51 MpaxkgaHCKoro Ko-
fekca. OCO6eHHOCTb 34€eCh 3aK/IH0HaeTCsA B TOM, YTO B areHT-
CKOM [JOrOBOpE areHT TakxKe He HECET OTBETCTBEHHOCTb Mepes
NPUHLMNAN0M 32 IeiCTBUSA TPETHLUX L, C KOTOPbIMU areHT
BCTYNWA B JOTOBOPHbIE OTHOLLEHWS BO UCMOJIHEHWE MOpY-
yeHUs npuHymnana. VICKoveHneM sBnseTcsa cuTyaumm,
KOrJa areHT JaeT NopyynTensCcTBO (AenbKpeaepe) 3a aeit-
CTBUSA TPeTbUX UL, (KOHTPAreHTOB) NPUHLMMANA, a Takxe
CUTYyaLWs, Korga areHT K BbI6opy KOHTpareHTa OTHeccs He-
OTBETCTBEHHO.

Kpome 06X 0CHOBaHWIA, B paXkaHCKOM Koaekce
(ctatba 1010) npefyCMOTPEHbI CreLManbHble OCHOBaHNUS
MpeKpaLleHns areHTCKOro JOoroBopa; B CBA3M C 0TKa30M
OfLHOW 13 CTOPOH OT JOr0BOPa, 3aK/UEHHOr 0 6e3 yka3aHus
CPOKa; B CBA3M CO CMEPTbLI0 areHTa, a TakXKe Mpu3HaHWeMm ero
OrpaHyyeHo UN NONHOCTbLIO HefeecrnocobHbIM, 6e3BeCTHO
OTCYTCTBYIOLLMM; NPU3HAHWE areHTa HeCOCTOATE/bHbIM.

[0 BBefieHMS areHTCKOr0 JOroBopa B NpaBoBYH CUCTEMY
Poccuu, ncnonb3oBanock HECKOMbKO B3aMOCBSI3aHHbIX [0-
rOBOPOB, Y 3TO NPUBOLUIIO K ONPeLeNeHHbIM TPYAHOCTAM
NX NPUMeHeHNA. MOosBIEHNE MHCTUTYTA areHTUPOBaHNA Kap-
[MHaNbHO 06/1erYnno gaHHoe NonoxeHue [5, ¢. 102].

OpHako B HayKe ecTb 1 MHas ToYKa 3peHnss. Hanpumep,
A.P. 3anneB cumMTaeT BBEAEHMe areHTCKOro 40orosopa B npa-
BOBYH) CMCTEMY HeMpaBU/IbHbIM. ABTOP CUMTAeT BBEAEHME
[aHHOr0 MHCTUTYTa KOMMPOBAaHWEM aHIINACKOro npasa.
Mpy 3TOM, KakK MOFyT coueTaeTcst (hakTuyeckue LelicTBUS
Mo OroBOpY areHTUPOBaHWA C LOrOBOPOM MOPYYEHUs U KO-
MWCCUN, OCTAETCS HEMOHATHBIM [7, ¢. 770].

TakmmMm 06pa3om, NOSIBIEHWE areHTCKOro f0orosopa
B Poccuiickom 3akoHOAaTeNbCTBE 06YCNIOBNEHO CO3AaHNEM
HOBbIX (POPM MOCPEAHMNYECKMX OTHOLLEHWIA, BbIXOAMUBLLNX
3a paMKM TPaguLMOHHbIX 4OrOBOPOB MOPYYEHUS U KO-
mucenn. Ewe ogHMM hakTopoM, crnocobecTBOBaHMEM NOsIB-
NIEHUIO areHTCKOro JoroBopa B POCCUIACKOM 3aKOHOAATe b-
CTBE — 3TO Pa3BUTME BHELLHEN TOProB/MN.

Kak 13BeCTHO, areHTCKMWIA JOroBOp MOABMCA W LWIK-
POKO MCMONb3yeTCcs B 3aMafHbIX CTpaHax. B cBs3u ¢ aTum,
B POCCMICKUX NPEANpUATUAX C MHOCTPaHHbIM 3/1EMEHTOM,
WHBIX NPEANPUATUSX, peann3yoLLmx CBOM ToBapbl U YCyru
Ha BHELLUHEM pbIHKe (TPaHCMOPTHbIE U CTPaxoBble KOMMaHWu,
rpaxaHcKas aBraums 1 Tak fanee), areHTCKMEe OTHOLLEHUS
MOTyYnIN LUMPOKOE PacnpoCTPaHeHMe,
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raHamu MCMOHUTEIbHOM BNacTN pa3paboTaHbl TUMOBbIE
KOHTPaKTbl, B KOTOPbIX MPefycMOTPeHa BapuaTUBHOCTb
LieHbl KOHTPaKTa B 3aBMCMOCTM OT NPUMeHsIeMOoi nobeau-
Tenem 3aKyrnku CUCTEMOM Hanoroo6nomkeHNs. Tak nepsbIi
BapuaHT npeLycMaTpuBaeT LieHy KOHTpakTa Bk/ovaa HAC
(310 gna nnatensumkos HAC), BTOpoIi BapyaHT npegycma-
TpWBaET LieHY KOHTpaKTa 6e3 yueTa HC, Nnpn 3TOM HEO6X0-
AVIMO 06paTUTb BHUMaHKWe, 4TO CYMMa OT Ha/Ioroo6/10KeHNsA
y4aCTHMKA He MEHSETCS, COOTBETCTBEHHO KOHTPAKT 3aK/1to-
4aeTcs No LeHe, NPeLoXKeHHON TaKUM YHaCTHUKOM

CnepfytoLLee peLleHye, 0 KOTOPOM Mbl MOroBOPUM, MpK-
HATO 16 nekabps 2019 geno Homep A40-250900/19. faHHoe
PeLLEHME COLEPKMT BbIBOAbI O HA/IMUMM B AEMCTBUAX 3aKa3-
4MKa HapyLLeHMst 3aKOHa 0 KOHTPaKTHOI CUCTeME, B pamMKax
paccmatpusaemoro crniopa Cyf fian OLEHKY HapyLLeHNsAM 3a-
KasyumKa: npv NPoBefeHNM 3aKYTKW Ha BbIMOHEHWe paboT
Mo KanuTasbHOMY PEMOHTY 3aKa3uMK BMeCTO MPOBeAeHNs
3M1EeKTPOHHOrO0 ayKLMOHa Bbibpan cnocob npoBefeHns 3a-
KYMNKW TaKo KaK OTKPbITbIi KOHKYPC B 3/1eKTPOHHO thopMme.

YTto no mHeHUt0 PAC Poccum 66110 NPU3HAHO Hapy-
LLIEHVEM MOCKO/bKY PaboTbl, BbIMOHSAEMbIE B pamMmKax mc-
MOSTHEHMA KOHTPAKTa, BKIOYEHbI B [lepeyeHb TOBapOB,
paboT, ycnyr, B cny4yae OCyLLECTB/IEHMS 3aKyNOK, KOTOPbIX
3aKas3ymkK 0653aH NPOBOANTL ayKLUMOH B 3N1€KTPOHHOW
thopme (3N1EeKTPOHHbINA ayKLMOH) YyTBEPXKAEH pacnopsike-
Hvem MpaBuTenbcTBa Poccmiickon degepauum ot 21.03.2016
Ne471-p, n BO/MKHbI OCYLLIECTBAATLCA NYTEM NPOBefeHUA
3M1eKTPOHHOro0 ayKLMoHa. Takum obpazom PAC Poccuu, ns-
YUMB [OKYMEHTALMI0 U U3yUnB paboThbl, NOLNEXKALLME Bbl-
MOJIHEHMIO, 3aKOHOMEPHO MPULLINA K BbIBOAY, YTO 32Ka34MKOM
6b1/1 BbIGPaH CNoco6 3aKynKn HeNpPaBOMepPHOro, YTO Hapy-
LUAaeT YacTb 3 cTaTbyM 24 3aKOoHa O KOHTPAKTHOI cuCTeMe.
TakXe B paMKax OCYLLECTBMeHUA paccMoTpeHns fena PAC
Poccun yctaHoBua, 4TO MpoeKTHasA OKYMEHTaLMS, 8 TaKXKe
CMeTa He ObINK pa3meLleHbl B EgnHoi VIHgopmaLnoHHol
Cucrteme. BmecTe ¢ TeM 3aKa3yuK B CBOUX MOACHEHUAX
Kak Ha komuccmm PAC Poccun, Tak B Cyfie yKasan, uto feli-
CTBUTE/IbHO NPOEKTHOM JOKYMEHTaLMMW MO JaHHOMY 00b-
eKTY HET 1, YTO pa3paboTka MPOEKTHOM AOKYMeHTaLmm byaeT
OCYLLECTBNATLCA HEMOCPEACTBEHHO MOAPAAYNKOM B HEOOXO-
AVIMOM eMy 00beMe.

NuTteparypa:

BMmecTe ¢ TeM B HAaCTOSILLEM CMOPE TaKXKe YUUTbIBACS
TOT (paKT, 4To B EVIC 6bI1/1 pasmelLieH TONbKO NNLLb aKT, CO-
JepXXaliuii nepeveHb AeeKTOB N0 06BLEKTY, HA KOTOPOM
npegnonaranocb BbiNoNHeHWe paboT. Cya nocumtan He-
00X0AUMbIM OTMETUTb, 4TO B O630pe CyAe6HON NPaKTUKK
NprYMeHeHns 3aKoHogaTenbcTBa Poccuiickoin degepaumm
0 KOHTPaKTHO c1cTeMe B Chepe 3aKyMoK TOBapoB, pabor,
ycnyr ana obecneyeHns rocyfapCTBeHHbIX U MyHULNU-
nanbHbIX HYXA (YTB. Mpe3nanymom BepxosHoro Cyaa P®
28.06.2017) yka3zaHo, 4TO OTCYTCTBME B JOKYMEHTALMN UH-
hopmaLum 0 TEXHUYECKMX XapaKTepuCcTMKax paboT, Tpe-
60BaHMAX K MX 6e30nMacHOCTU, pe3ynbTaTy paboT, B TOM
yucne OTCYTCTBME NMPOEKTHON LOKYMEHTALMM B NMO/HOM
06beMe, He NO3BONAET ONPeAeNUTb NOTPeOGHOCTN 3aKas-
4MKa 1 MPUBOAMT K HEBOSMOXXHOCTM (POPMUPOBAHMS yHacT-
HUKOM 3aKYMKW NPeLI0KEHUS N0 NUCMNOMHEHWIO rocyaap-
CTBEHHOr 0 (MyHMLMNaNbHOI0) KOHTpakTa. B cBsi3M € aTuM,
npwv 3aKynke paboT No CTPOUTENbCTBY, PEKOHCTPYKLNN,
KanuTanbHOMY PEMOHTY 06BbeKTa KannTasbHOro cTpou-
TeNbCTBA NPOEKTHO-CMeTHasA JOKYMEHTaLUNsA NOANEXNT
pa3mMeLLeHMI0 B COCTaBe JOKYMEHTaL MM O 3aKYIKe Ha 0thu-
LnanbHOM caiTe B MH(OPMaLMOHHO-TENEKOMMYHUKAL M-
OHHOIW1 ceTu IHTEepHET.

Taknm 06pa3om, CyOM YCTaHOB/IEHO, YTO feliCTBMA 3a-
Ka3yunka HapyLarT NyHKT 1 yactu 1 ctatbn 54.3 3akoHa
0 KOHTPaKTHOIi ccTeme. Takke B paccMaTpuBaeMom criope
6blNM BbISBAIEHbI Y UHbIE HAPYLLEHWS, TaKne KaK yCTaHoB-
NeHne B [JOKYMeHTaLMM HEOOXOLMMOCTIM permucTpaumnm
1 B EanHoii MHgopmaumoHHon CructeMe 1 6biTb akKpeau-
TOBaHHbIM Ha CaiiTe orepaTopa 3/1eKTPOHHOW MIOLLAAKM.
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ay 17, 1990 was a significant day for many people.

On this day, the World Health Organization removed
homosexuality (that is, sexual attraction to persons of the
same sex) from the list of mental illnesses. Until this day,
homosexuality was considered a mental disorder and was
classi ed as a disease belonging to the group of psychosexual
disorders.

30 years have passed since the exclusion of homosexuality
from the list of mental disorders, but the world still does not
trust people whose sexual orientation is usually called «non-
traditional». Many countries, including, for example, Russia,
have not been able to accept this fact and change their point
of view on this issue. Other countries, such as China, are
gradually moving towards adoption and legalization.

e laws of some countries have forced people of «non-
traditional» orientation into rigid borders, which in many ways
restricts the life and freedoms of homosexuals and deprived
many of the rights available to people with «traditional»
orientation. Among which, in my opinion, one of the most
important rights is the right to be a parent.

And before we consider the adoption of children by
same-sex couples, it is necessary first of all to study the
possibility of marriage with a person of their own sex in the
analyzed countries, namely in the Russian Federation and in
the People's Republic of China.

In this respect, the laws of the People's Republic of China
(hereina er referred to as the PRC) and the Russian Federation
(hereina er referred to as the RF) are largely similar.

Marriage in China is governed by the marriage Law of
the PRC. Based on the provisions of the act directly same-sex
marriage in China, as in Russia is not prohibited, however, as
article 12 of the Family code and articles 8, 9 of the PRC Law
on marriage, talking about marriage just mention Union “men
and women”, thereby excluding the possibility of marriage
between people of the same sex.

However, it should be noted here the important news that
in 2019 it became possible to enter into same-sex marriages
in China. And the rst such important step was made to the
islands of Taiwan (which the PRC considers its province).

On May 24, 2017, the Constitutional Court ruled that
same-sex couples have the right to marry and gave Parliament
two years to adequately change the marriage law. On May
17, 2019, the country's parliament considered three bills
and eventually adopted one in which same-sex unions are
concluded in the form of marriage [7].

Based on this, we can conclude that, although the Law
of the People's Republic of China “marriage” is not marriage
between people of the same sex, the possibility of the
legalization of same-sex relations in China still exists; the
PRC laws do not prescribe a strict ban, but allow. And this
step of the state cannot but rejoice. Is such a step possible on
the part of the Russian state? It's hard to say. e prospect of
legalizing same-sex marriage on the territory of the Russian
Federation, in my opinion, is not very great. e conclusion
of a same-sex marriage by citizens of the Russian Federation
abroad can also not be recognized, since such a fact is a clear
encroachment on the public order of the Russian Federation.

e very fact of “non-traditional relations” does not t
into the framework of the concept of “normality” of Russian
citizens. Recognition of same-sex unions concluded in a
foreign state on the territory of the Russian Federation would
contradict the established norms of morality and morality; the
foundations of the rule of law of the Russian Federation. In my
opinion, itisdi cult to agree with the opinion of L. V. Silaeva,
that, based on the provisions of Article 158 and Article 159 of
the Family Code of the Russian Federation, in which there is
no indication of the need for di erent-sex parties, same-sex
marriages concluded on the territory of a foreign state should
be recognized in any case [8]. These marriages cannot be
recognized as valid in accordance with the public order clause
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in the family law of the Russian Federation (Article 167 of
the Family Code of the Russian Federation). Which, | think,
is completely wrong, because, according to the Constitution
of the Russian Federation, any discrimination is prohibited.

Based on the above, it can be concluded that the legislation
on the conclusion of same-sex marriage and its legalization in
the territory of the Russian Federation is much stricter than in
the territory of the People's Republic of China. However, does
this mean that the state adheres to the same position on the
issue of adoption of children by same-sex couples?

As mentioned earlier, Taiwan legalized the registration of
same-sex marriages and the same law also granted same-sex
couples the right to adopt their spouse's blood children.
However, what about children who are blood relatives of
neither spouse?

As for the Russian Federation, here the legislator quite
clearly outlined his position. e Russian Federation not only
does not allow marriage between persons of the same sex, but
also strictly prohibits the transfer of children being citizens
of the Russian Federation for adoption to persons in Union
concluded between persons of the same sex, recognized as
marriage and registered in accordance with the laws of the
state in which such marriage is allowed as well as prohibited
the transfer of children to persons not married, but are citizens
of the state in which such marriage is allowed.  us, the laws
of the Russian Federation not only put bans for their own
citizens, but also for citizens of other countries, thereby, in my
opinion, condemning the laws of countries where same-sex
marriage is the norm.

e main document containing the rules and procedure
for adoption in the People's Republic of China is the Law of
the People's Republic of China “on adoption” of 29.12.1991.
According to article 6 of the law under consideration, adoptive
parents must meet four requirements at the same time, namely:
not to have children, have the ability and ability to raise
adopted children and give them an education, do not have
diseases that prevent adoption and be over 30 years old. e
law does not establish any other requirements. Article 10 of
this law speci es that the adoption of children requires the
consent of both spouses, without specifying that only a man
and a woman must act as spouses.

us, the laws of the People's Republic of China do not
strictly prohibit adoption by same-sex couples, both in theory
and in practice.

So, in August 2019, three months a er China legalized
same-sex marriage, in Beijing, two men who are o cially

References:

married for the rst time were approved custody of a child.

e capital of China has joined the list of cities where same-sex
couples o cially approve custody of children [9]. e notary
0 ceinthe eastern city of Nanjing, which approved a custody
agreement for a gay couple, has attracted additional attention
by clearly supporting the local LGBT community, according
to China's Weibo news portal. “We are here to serve not only
traditional families, but also LGBT people” said a representative
of theo ce.

The situation in the Russian Federation is quite the
opposite. In July 2019, the Investigative Committee of Russia
opened a criminal case against employees of the guardianship
authorities who allowed the adoption of children by a same-sex
couple.

According to the investigation, the man has been raising
two young adopted boys in living conditions with another
man since 2010 (as the media managed to nd out, the couple
registered their relationship outside the Russian Federation
a erthey adopted the children). At the same time, the adoptive
parent promotes non-traditional relationships, forming
“distorted ideas about family values” in children, harming
their health, moral and spiritual development [10]. According
to the investigation, the sta of the guardianship authorities
did nothing to protect the children from harmful information.

At the same time, the Human Rights Council supported
the family and reminded that in Russia there are many families
where the child is raised only by two women: mother and
grandmother.

In addition to the case under consideration, there are still
same-sex families in Russia that are not o cially married,
raising foster children (both children of their partner and
children taken from the shelter). Such families, however, try
to carefully hide from unnecessary attention, as they are afraid
of criminal prosecution.

A ertheanalysis, it can be concluded that despite the fact
that the Law of the People's Republic of China «on marriage»,
as well as the Family Code of the Russian Federation under
marriage understands the union of a man and a woman,
China has stepped much further and, giving priority to the
care of children and equality, legalized not only same-sex
marriages, but also gave the opportunity to same-sex couples
who In turn, the Russian Federation is in no hurry to follow the
example of China and considers “non-traditional marriages”
as a “distortion of ideas about family values”, not allowing
children to nd caring parents, and couples to feel what it is
to be a parent.
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YITrOJIOBHOE NMPABO N NMPOLUECC

KomMmnbroTepHasa nHpopmMaumna Kak O0beKT NpecTyrn/ieHns

Mocnex PomaH OnerosBuy, CTyAeHT Mmarmcrparypsi
VIPKYTCKMiA rocyaapCTBEHHbIN YHUBEPCUTET

MouteHHUYecmB0 ABNACMCA YHUKATLHbIM COCHABOM NpecmynieHus. B nocnednue 20061 mouieHHUuecme0 n006epenocs cyuie-
CTNBEHHOMY NepecMompy U 6UOOUSMEHEHUIM 100 8030eliCtneueM KOPEeHHbIX nepemet, NPOUCX00AULUX 6 0Oulecmee. V3smeHeHUS
8bI36aHbL PA3BUINUEM PASTIUUHBIX CHIOPOH 00U4ECINBEHHDIX OMHOUWEHUT, BKITIO4AT UHPOPMALUOHHDIE MEXHOI02UU, OeHeNHO-

kpedumyito cgepy u m. 0.

Kniouesvie cnosa: Yzonosnviii kodexc Poccuiickotl d)ebepauuu, YeonosHas omeemcrmeeHHOCb, MOULEHHUYECTNB0, KOMNDbIO-

mepHas uHPopmauus, 00veKm npectmynieHus.

B COOTBETCTBUM C MONOXKEHUSAMU CT. 159 YronoBHOMO Ko-
nekca Poccuiickoii ®epepaunn [1] (ganee — YK P®)
nof, MOLLUEHHNYECTBOM MOHUMAETCS XMLLEHME YYXKOTO NMY-
LecTBa UM NPUOBPETEHME NpaBa Ha Yy>K0e MMYLLECTBO
nyTem 06MaHa 1nm 3n0ynoTpebneHns josepreM. JaHHblii co-
cTaB ABNseTCS 6a30BbIM U CAYXXUT hyHAaMeHTOM Ans ¢op-
MMPOBAHUS COCTaBOB APYrX BULOB MOLLUEHHNYECTB, KO-
TOpble MMEKT KNacCu4eckme NprU3HaKm MOLLIEHHUYECTBA,
onucaHHble B CT. 159 YK P®, HO npv 3TOM MMEKT Onpeje-
NEHHY0 creumuKy 06beKTa Um NpeaMeTa NPecTynaeHns.

B K/iaccnyeckoM MOHMMaHUK, K 06BEKTY MOLLEHHUYE-
CTBa OTHOCATCA OTHOLLEHWNS COGCTBEHHOCTY, K MpeameTy —
4y>X0e MMYLLECTBO, KOTOPbIM MNbITaeTcs 3aBnafeTh npe-
CTYMNHUK; K 00BEKTUBHOIN CTOPOHE — MPOTMBOMNPABHOE,
6e3B03Me34HO0E M3bATUE U (M) 0BPALLEHME HYXKOTO UMY-
LL,eCTBA B M0/b3Y BUHOBHOMO MW MHBIX JIULL, MPUYMHUBLUNE
yulep6 CO6CTBEHHUKY UM MHOMY BnafenbLly 3T0ro nmy-
LLeCTBa; K CyObEKTUBHOI CTOPOHE OTHOCMTCS KOPbICTHas
Lielb. YrONOBHO-MpaBoBast XxapaKTepUCTNKa 06 bEKTUBHBIX
N Cy6BEKTUBHBIX MPU3HAKOB BCEX BULOB MOLUEHHNYECTBA
B TO /M HOW CTEMEHW BK/OYaeT BCE YKa3aHHbIE MPU3HaKM.

Pa3BWTVe yronoBHOr0 3aKOHOAATE/IbCTBA 00 OTBETCTBEH-
HOCTY 3a MOLUEHHUYECTBO UMEET /IMTeNbHY UCTOPUIO,
HO KaK CaMOCTOSATeNbHbI BUJ MOLUEHHNYECTBA, MOLLEHHN-
YeCcTBO B chepe KOMMbIOTEPHOW MHOPMaLMK BbINo Bblae-
NEHO 3aKOHOAaTeNleM OTHOCUTENbHO HeaaBHO. BbigeneHue
[aHHOr0 BMAa MOLLEHHMYECTBA B OTAE/bHbIA COCTaB 6bII0
00yCn0OBNEHO HEOOXOANMOCTLI0 KBaNM(PUUMPOBaTL Aeli-
CTBMS NPECTYMNHWKOB, UCMO/b3YHOLLMX KOMMbIOTEPHbIE TEX-
HOMOTUN B KOPLICTHbIX LENSX A5 COBEPLUEHNS XULLEHWA,
NOMYYMBLUMX LLIMPOKOE PacnpoCTpaHeHue ¢ pa3BUTUEM VH-
thOpMaLMNOHHbIX TEXHOMOTUIA.

B cOOTBETCTBUN C U3MEHEHUAMM, BHECEHHbLIMU B YK
P® henepasibHbIM 3aKOHOM OT 7 flekabps 2011 r. No420-d3
«O BHECEHWUV N3MEHEHWI B YTONOBHbIV Kogeke Poccuiickol
denepaLyn 1 0TAeNbHbIE 3aKOHOAATENbHbIE aKTbl POCCUIACKON

depepaumm» [2], ctatbs 272 YK PO 6bina 4ononHeHa npu-
Me4yaHVEeM, B KOTOPOM [aeTcst MOHATUE KOMMbIOTEPHO
NH(OPMaLLMN KaK Yro/I0BHO-MPaBOBON KaTeropuu. Tak,
B COOTBETCTBMM C JaHHbIM MPUMEYaHMEM, «MOfL KOMMbO-
TepHOIA MHAOpMaLMeli NOHMMAatOTCS CBefeHUS (COOBLLEHMS,
[aHHble), MpeAcTaBeHHbIe B (JOPME 3N1EKTPUYECKMX CUT-
Ha/l0B, HE3aBMCKMO OT CPELCTB UX XpaHeHNs, 06paboTKm
1 nepegayny». laHHOe n3MeHeHwe 66110 BeCbMa OXKMAAEMbIM,
HO C nosiBfieHVeM B TekcTe YK P® BbI3Basio BOJIHY cnpa-
BeA/IMBOI KPUTUKM, TaK Kak jaHHasa KaTeropus sBniseTcs
MHOTOKOMMOHEHTHOW 1 CMOXHOM, HO 3aKOHOZaTeNb UC-
K/IHOUMN HEKOTOPbIE KOYeBbIe MOMEHTbI 1 (DOPMbI €€ Bbi-
paXkeHUsi. B COOTBETCTBUMN COBPEMEHHbLIM YPOBHEM pas-
BUTMS BbICOKMX TEXHONOMMIA, KOMMbIOTEPHAA MH(opMaLns
CYLLECTBYET He TO/IbKO B BUJE 3NEKTPOHHbIX CUTHA/IOB, Me-
IOLLMX pa3MeLLEHE Ha OnpefeneHHOM HOCUTENE, HO 1 B BUJE
«061a4HOr0 XpaHWMLLa», He MEIOLLEro NPUBA3KU K TBep-
[OMY HOCUTENIO 1 CYLLECTBYIOLLEMY UCKOUNTE/bHO B BUP-
Tya/lbHOM NpocTpaHcTBe. OnpegeneHre KOMNbIOTEPHON
NH(hopMaLmn, 3aMKCMPOBAHHOE 3aKOHO4ATENEM, TakK XKe
[aeT OCHOBaHVe OTOXKAECTBATL TaKMe HepaBHbIe MOHATIS
KaK «3MIEKTPOHHbIVi JOKYMEHT» 1 «KOMMbOTEPHas UH(Op-
mauusi». Bmecte ¢ Tem, B cooTBeTcTBAM C M. 11.1 CT. 2 ®3
«O6 MHopMaLMW», 3NEKTPOHHbIA JOKYMEHT NpeAcTaBnseT
co60/i 3aJ0KYMEHTUPOBAHHYIO UH(OpMaLuio, NPeaCcTaB-
NEHHYI0 B 3NeKTPOHHOM hopme [3, ¢. 1193]. Vicxoas u3 ns-
NIOXXEHHOr0, MOXXHO YTBEPXKAATb, YTO 3/IEKTPOHHbIV AOKY-
MEHT SIBMISIETCA YaCTbi0 KOMMbIOTEPHOI MH(OPMaLmK, HO ee
OTOXAECTB/IEHME OLLMO60YHO. Kpome TOro, fAelicTBYOLLAas pe-
JaKuma npumedaHus K CT. 272 YK P® cy>kaeT cofepxaHuvie
N CYLLIHOCTb KOMMbIOTEPHOM MH(OpMaLMK, Tak Kak C TOUKM
3pEHNS KNbepHeTNKK, MHhopMaLmsa — 3T0 TO, YTO TPeoby-
eTCs CyObeKTY yNpaB/ieHNs 418 NPUHATUSA ONTUMaIbHOIO
peLLeHus 41 BO3AENCTBMSA Ha 0O6BEKT ynpasneHus [4, c. 55].
BwmecTe ¢ Tem, NprBeAeHHOE HOPMATVIBHOE OMpefeneHme KoM-
MbHOTEPHOW MHOPMALLM BbI3bIBaET HE TOMbKO CMOPbI CPEAM



YYeHbIX, HO U NP061eMbl MPaBONPUMEHEHNS, YTO CBA3AHO
CO CNOXXHOCTAMMW HENOCPEACTBEHHOIO BOCMNPUSATUS UH(OP-
MaLMK KaK KaTeropuu, 06LLenpaBoBOoro onpeseneHns 1 06b-
eKTa yrofIoBHO-MNPaBOBOW OXPaHbI.

ViccnepoBatenu 0TMeYaloT, YTO B CO3HaHMUM 06LLEeCTBa,
a TaKkXke B 3aKOHOAATE/IbCTBE MHDOPMALLMSA HEPeaKO NOHU-
MaeTCsi TONIbKO KaK CBeAeHNs W AaHHbIe. BmecTe ¢ Tem, He-
CMOTPS Ha LUMPOTY NPUBELEHHOTO OMPeLeneHNs, 3Ha4eHne
TepMMHa «MHGopMaLMs» HAMHOTO CNoXKHee. Hanpumep,
M. EchpemoBa npegnaraeT UCMOb30BaTb TEPMUH «3/1eK-
TPOHHast MHOPMaLMs», MOA KOTOPbIM MpeAnaraeT NoHu-
MaTb t06ble CBeAeHMS (COOBLLEHUS, JaHHbIE), MMetoLL e
3MIEKTPOHHO-LM(POBOIA B, HE3aBUCMMO OT UCMO/b3YEMbIX
CPeACTB XpaHeHus, 06paboTKM 1 nepefayn Takoi MHGOp-
mauun [5, c. 51]. C npuBefeHHON TOUKO 3pEHUSA CMIOXKHO
COrNacuTbCA N0 HECKONbKMM MpuymMHaMm. Bo-nepsebix, 3a-
MEHSIS1 CNIOBO «KOMMbIOTEPHAS» Ha CNOBO «3/1eKTPOHHAs,
aBTOP Cy>aeT KPYr 06bEKTOB, KOTOPbIe MOTYT ObITb NPU-
3HaHbl 06BLEKTOM YrO/I0BHO-MPaBOBOI OXPaHbl, UCK/OYas,
Hanprmep, Takne 06bEKTbI Kak na3epHble AUCKU. BO-BTOpbIX,
aBTOP Ha3bIBaeT TOMbKO 3/1IEKTPOHHO-LMPOBOI B MHGOP-
MaLuu, 1 ONpeseneHne JaHHOTO BUAA 3aBUCUT OT YCTPOIACTBA
MPOYTEHMSA 1 pacno3HaHmsa HGopmaummn. Ho cnegyeT yka-
3aTb, YTO Pa3BUTKE HAYKM M TEXHWKM MO3BOINIIO UCMO/b-
30BaTh YCTPOICTBa, KOTOPbIE, CTPOr0 roBOpPS, He ABNSITCA
3NEKTPOHHBIMM, & MOHSATYE «3MEKTPUYECKNIA CUTHAN» TepsieT
CMbIC/1. PeUb MAeT 0 GUOTEXHONOMMK, la3ePHbIX TEXHONOTMSIX,
HaHOTexHonornsx u ap. [4, c. 54].

CrepyeT Tak )Ke pacCCMOTPETb TOUKY 3pEHUSE, aBTOPbI KO-
TOPOIi MoararoT, YTo onpeaeneHve «9BMy» o cBoeMy 06bemy
1 COAEPYKAHUIO LLIMPE NOHSATUS «KOMILIOTEP», MOA KOTOPbIM
[JaHHble aBTOPbI MOHUMAOT UCK/HUUTENBHO NEPCOHa/IbHBbI
KOMMbOTEP, Npy 3TOM, K SBM OHM OTHOCAT COBPEMEHHbIE
TeneOHHbIe annapatbl MOOGWUALHON CBA3M, KOHTPOJIbHO-
KaccoBble annaparbl v T. 4. beccnopHo, YTo pa3BuTHe CoBpe-
MEHHbIX TEXHOJIOTMIA AOCTUI/IO TAKOrO YPOBHS, YTO MHOTME
3 Ha3BaHHbIX YCTPOCTB CNOCO6HbLI NOMyYaTh 1 NepeaaBaTh
3MEKTPOHHbIE CUTHanbl, 06pabaTbiBaTh MX B COOTBETCTBUU
C 3a@aHHbIM aNropMTMOM. HO OHY CyLLeCTBEHHbIM 06pa3oM
OT/IMYAKOTCA OT MOSTHOLEHHbLIX KOMIMbIOTEPHbIX YCTPOIACTB,
TaK Kak 1X feATeNbHOCTb Hanpas/ieHa TObKO Ha BbIMOMHEHe
psga yHKLMIA 1 cnegyeT onpegeneHHol uenn. U ecam co-
BPEMEHHbI CMapT(OH BO3MOXKHO OTHECTU K MOHOLLEHHOMY
MepcoHasbHOMY KOMMbIOTEPY, TO XONO0AWIbHUK, NMEIOLLINIA
BCTPOEHHbIV MpoLieccop, 3afadeli KOTOPOro ABASeTCS aHam3
Han4ms UM OTCYTCTBUS NPOLYKTOB U MHbIE, CBA3aHHbIE
C 3TUM (DYHKLMW, KOTOPbIN TaK XKe Kak 1 CMapT(OH MOXeT
NpUHMMaTb, 06pabaTbiBaTh U OTNPABNATH 3EKTPOHHbIE CUT-
HasTbl, HeMb351 Ha3BaTb KOMMbIOTEPaM B MO/IHOM CMbIC/IE 3TOF0
cnosa [6, c. 12].

Mexay TeM, K aHHOMY BbIBOAY MOXKET NPUBECTU aHaIN3
Je(hnHULMM LlaHHO 3aKoHOoAaTeNnem. AHaIM3 HOPMaTVBHOIO
onpeaeneHNs KOMMbHTEPHOM MHOPMALK, AaHHOW 3aKOHO-
[arenem B npUMeYaHnn K CT. 272 YK P® nokasarsi, uto fjaHHoe
onpegeneHvie He 0TBeYaeT TPeb6oBaHMSIM MPaKTUKM 1 COBpe-
MEHHOMY YPOBHIO BbICOKMX TEXHOMOTNIA, MO3TOMY TpebyeT
nepecmoTpa. bonee Toro, HeMpPoAyMaHHOe, He COOTBETCTBY-

toLLlee [eACTBMUTENBHOCTI OnpeaeseHune, 6narogaps KoTo-
POMY B Yro/fI0BHO-NPaBOoBOiA cthepe hopMmpyeTcs OTUeTHAS
TOYKa Yro/I0BHO-MPaBOBOV KBaIMMKALLMK, MOXET NOB/EYb
KaTacTpomyeckme NocneacTBms. BbIXoLom B JaHHOM Cliyyae
6yaeT NpUMEHeHMe rMbKol hopMyMPOBKIM, KOTOpast MOXET
obecneynTb AMHAMWYHOE TO/IKOBaHWE, YTO chenaeT BO3-
MOXXHbIM MPYMEHEHVE AaHHOTO TEPMMHA JOCTAaTOYHO A/N-
TeNbHbI NePUOj BPEMEHM AaXKe NPU HEKOTOPOM U3MEHEHUN
06bEKTMBHOTO MUpa.

KomnbloTepHast MHopMaumsa Kak sBleHne peasibHoro
(mMaTepranbHOro) Mypa 1 NPaBoOBOE SABNEHNE UMEET psif Ccre-
Lnduryeckmnii ceoincTs. OgHON N3 0CO6EHHOCTE KOMMbHO-
TEPHOW MHOpPMaLMK SBASETCA TO, YTO OHA HE MOXKET BO3-
HUKHYTb U CyLLeCcTBOBaTb cama no cebe. KomnbloTepHas
NHopMaLLMa He MOXET ObITb OTAENEHa OT HOCUTENS, KO-
TOPOI MOXET UMETb KaK BHELLHee BblpaXXeHue (Hanpumep,
CMapT(OH, KOMMbIOTEP, NNAHLLET, OHNAaH-Kacca u ap.),
TaK He UMeTb BELLECTBEHHOW (POPMbI, HANpPKUMep, Tak Ha-
3blBaeMble «061a4yHble XpaHUANLLA», NOYTOBbLIE CepBepa
n T.4. B nocnegHem cnydae cnefyeT OTMETUTb, YTO XOTA
KOMMNbIOTEPHas MH(OPMaLUS B TaKMUX Clydasix He bygeT
NMeTb KOHKPETHOM CBSA3M C ONpeaeneHHbIM HOCUTENEM, HO ee
npoyTeHne 6e3 OnNpeaeneHHOro YCTPOCTBa CTaHeT HEBO3-
MOXHbIM. Mcx0as 13 CKa3aHHOro, 06EKTOM YrO/I0BHO-
NpaBOBOW OXPaHbl ABASETCA KOMMbHOTEPHAA MHGOPMaLWs,
KOTOpast COAEPKUTCA B II0ObIX TEXHNYECKMX CPEACTBAX, CMO-
COBHbIX e BOCMPUHUMATb, CYATbIBATb, KOMMPOBaTb, BOCMPO-
N3BOAWTL U NPOBOANTb C HEN UHbIE MAHUNYNALUN.

Cnegytouein 0C06eHHOCTbI KOMMNbITEPHOW MH(OP-
MaLun SABNSIETCA CIOXKHOCTU B OMNPeAeNeHNN ee CTOMMOCTM
(ueHbl). C TOYKM 3pEHMNST 3KOHOMUKU 1N TOBAPHO-AEHEXKHbIX
OTHOLLEHWIA, 06BEKTbI MaTepPMabHOr0 MMpa UMEKT LieHY
MPOU3BOACTBA M NOTPEOUTENLCKYH CTOMMOCTb, TECTO B3au-
MOCBSI3aHHble MeX/y CO60M. MIHpopMaLms B cuy CBOeN crie-
LUMnKM 06naaaeT TOMbKO NOTPEOUTENBCKON CTOMMOCTbHO,
KOTOpas onpegenseTcs caMmymm cybbLeKToM.

B kayecTBe creumpunyeckoro NprnsHaka KOMMbTEPHO
nHopMaLLMM UCCNefoBaTeN N Ha3blBalOT OTCYTCTBUE 3TU-
YeCKMX HOpPM B cthepe MHOPMAaLMOHHbIX TEXHOMOT WA,
4YTO HECOMHEHHO HaK/aAblBaeT COOCTBEHHbIV OTMNEYaToK
1 hopmmpyeT onpefeneHHble 0CO6EHHOCTY KOMIMbHOTEPHO
MH(opMaLUnM Kak 06beKTa YrofoBHO-MPaBOBOI OXpaHbl.
KomnbloTepHas MHOPMaLLMS TAKKe XapaKTeprn3yeTcs TaKM
creunnYecKMM CBOMCTBOM Kak OTCYTCTBYE B OO/bLUMHCTBE
CNy4yaeB MaTepuanbHoi (hopMbl, KOTOpast Morfia 6bl UMeTb
BUL, KOHKPETHOr 0 JOKYMEHTa, ero NoAMMHHMKA UK KOMUW.
COOTBETCTBEHHO, M3 3TUX HEOObLIYHBIX CBOMNCTB KOMMbIO-
TEPHOV MH(OPMALLV CNeLYIOT U CIOXHOCTU MPaBOBOIA KBa-
NMKaLMK MPECTYM/IEHWIA, COBEPLLEHHBIX B OTHOLLEHNN Ta-
KOro 00beKTa, Kak KOMMbHOTePHas UHOPMAaLLMS.

Takum 06pa3om, cneludrika 06beKTa MOLLEHHNYECTBA
B Chepe KOMMbIOTEPHON MH(hOpMaLMK 3aKo4vaeTes B TOM,
4TO OCHOBHbIM 0OBEKTOM MPECTYM/IEHUS SABAAIOTCA OTHO-
LUEHMS COOCTBEHHOCTM, YTO CBOMCTBEHHO A/19 BCEX (hOPM
XWLLEHWS, OHOW 13 KOTOPbIX SABMSAETCS MOLLUEHHUYECTBO.
JlononHMTeNbHbIA 06BEKT COCTaBNAT 06LLECTBEHHbIE OT-
HOLLIEHUSA B 06/1aCTV KOMMbIOTEPHO MHOPMaLLMK 1 B Chepe

909nodu 1 ogedu S0HEOL0IL
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6esonacHocTn. Onpegenstolleid fedMHULNEN B faHHOM B MPMMeYaHun K cT. 272 YK P® Henb3a Npu3HaTh yaaqHbIM.
CNy4ae BbICTynaeT OnpefeneHne KOMMNbOTEPHOW NHGOP- B cBA3M ¢ YeM, He0bx0aMMOo pa3paboTaTb 60nee TOUHOe
MaLK, TaK Kak MMEHHO Ha/llyme J]aHHOr0 KOMMOHEHTa oMnpe- 1 TMOKOoe onpeaeneHe KOMMNbIOTEPHO MHGOpMaL K, Ko-
[enseT HeobXoAMMOCTb KBaM(OMKaLW NPECTYM/IEHUA MO CT.  TOPOe Obl 0TBEYA/IO COBPEMEHHbIM peasivsiM U YPOBHIO pas-
159.6 YK P®, HO B HacTosiLLiee BPeMS ONpeaenieHne, JaHHOe  BUTMS BbICOKMX TEXHOMOTUIA.
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KPUMMNHONOTNA N KPUMMNHANNCTUNKA

OKOHOMMYECKasaA KPpMMMNHOMOINA: 6aHKPOTHbIE NPEeCTYrn/IeHnA
B NPU3Me YeTblpex OCHOBHbIX NMapagunrm npoTuBoaencTBUA
npectynHoctu LLectakosa . A.

Kpacuukuii Viropb JleoOHMA0BNY, CTYAEHT MarncTpaTypbl
Bl'la,ql/IBOCTOKCKVII7I rocyp,apCTBEHHbIVI YHUBEPCUTET 3IKOHOMUKU U cepBUCa

B pabome, npumeHumenvHo k uemvipem 0CHOBHbIM napaduemam npomugodeiicmsus npecmynnocmu llecmaxosa [I. A., uc-
C716008aHbL 60NPOCHL, CBA3AHHDLE C COBOKYNHOCINbIO NPECMYNEH UL, COBEPUIAEMBIX NPU NPOBedeHUY OAHKPOMCMEa opuduHe-
CKUX 7UY, U UHOUBUOYATIbHLIX NPeOnpUHUMAamenetl; IUMHOCYIO NPeCMyNHUKA, UOYULe20 HA MaKue NPecmyneHus; NPUHUHbL
U Y08 USL KOMOPble CNOCOOCMBYIOM 1 HENOCPeOCBEHHO NOPOHOAIOM, B0CHPOU3B00AM (OemepMUHUPYIOM) 6AHKPOMHY 10 npe-
CIYNHOCb; NYMU U cnocobbl npedynpenoeHus 6aHKPOMHbIX NpectynieHutl; 0CHOB8Hble NPpU4LHLL HenpumeHeHus Hopm YK PO
06 omeemcmeeHHOCMU 3 OAHKPOMHbIE NPeCMynTIeHUSL.

Kntouesvie cnosa: sxoHomuueckas KpUMUHONIOZUS, IKOHOMUUECKAS NPECIYNHOCMY, HECOCMOSmMenvHocmb (6aHKpOmcmao),
bankpommvie npecmynneHus, napaouemvt npomusodeticmeus npecmynnocmu Illecmaxosa II. A., nuunocmo 6aHKPOmMHO20 npe-
CMynHuKa, 0emepmMuHayus 6AHKPOMHOL NPecmynHocmu, cnocobbl npedynpescoeHust 6AHKPOMHLLX NpecmynaieHuil.

Economic criminology: bankruptcy crimes in the prism of the four
main paradigms of combating crime Shestakova D. A.

Krasitckii Igor Leonidovich, Master student
Vladivostok State University of Economics and Service

In the work, in relation to the four main paradigms of combating crime Shestakov D. A., the issues related to the totality of crimes
committed during the bankruptcy of legal entities and individual entrepreneurs; the personality of the criminal who goes to such
crimes; the causes and conditions that contribute to and directly generate, reproduce (determine) bankruptcy crime; ways and
means of preventing bankruptcy crimes; the main reasons for the non-application of the norms of the Criminal Code of the Russian
Federation on liability for bankruptcy crimes.

Key words: economic criminology, economic crime, insolvency (bankruptcy), bankruptcy crimes, paradigms of countering crime
Shestakov D. A., the identity of a bankrupt criminal, the determination of bankrupt crime, ways to prevent bankruptcy crimes.

[HOW 13 OCHOBHBIX Lie/eli KaXkoro rocyapcTaa Cy>XuT
YCTONYMBOCTb 3KOHOMMWYECKOTO Pa3BUTUS 1 CTabUNb-
HOCTb PbIHOYHbIX OTHOLLEHUIA. HeOTHEM/IEMOIA YacTbio phbl-
HOYHOI 3KOHOMUKW SIBASIETCSH MHCTUTYT HECOCTOATE b-
HocTu (6aHKpOTCTBA). B yKasaHHOW cthepe COBepLUAOTCS
NPecTyneHUs, HOCALLME SKOHOMUYECKMIA XapaKTep 1 UMe-
toLLIMe O6LLiee Ha3BaHWe «NPecTyM/eHNs B cthepe IKOHOMUKINY
NN «3KOHOMMYECKAst MPECTYMHOCTb.
Ha cerofHAWHNIA JeHb OTCYTCTBYeT OfHO3HAYHOe
N YeTKOe MOHATME MPECTYMNNEHNIA, COBEPLIAEMbIX B 3KOHO-
MUYeCKOiA chepe. Mpy 3TOM U 4/1st HAYYHO 1 AN NPaKTyW-
UECKOI paboThl CyLLECTBYET HEOOXOAMMOCTb pa3rpaHNYeHus
TaKuX NPecTYNAeHWUIA, Kak: MPecTYNAeHUs, KOTOpble COBep-
LarTes B chepe IKOHOMUYECKOW AeATENbHOCTM («3KOHO-

MUWYECKIe NPECTYNEHNS») U NPECTYN/IEHUS, COBEPLLIAEMbIE
NPOTMB COGCTBEHHOCTM.
MpPOu3BOAHbLIM OT MOHSATUS «3KOHOMUYECKUE NPeCTyn-
NEHNS» SIBNSIETCA MOHSATUE «9KOHOMUYECKAs MPECTYNHOCTb»,
KOTOPOE SIBMISIETCS YacTo YNoTPebUMbIM, Kak B Hay4HOW, Tak
W B NPaKTNYeCKOI IeSITENbHOCTI, HO B OTHOLLIEHWE KOTOPOT O
TaK>Ke OTCYTCTBYET OAHO3HAYHOE ONpefeneHye.
«B HayyHoI1 nuTepaType BbIAENAOTCSA CeaytoLLme npu-
3HaKM 3KOHOMWYECKNX MPECTYM/IEHWIA;
1) coBepliatoTCs B NpoLiecce NpodeccnoHanbHoM aest-
TeNbHOCTY;

2) B pamKax 1 nog npuKpbITUEM 3aKOHHOI 3KOHOMMYe-
CKOW [eATeNbHOCTY;

3) HOCAT KOPbICTHbI XapaKTep;

eANLONLRHUINNAN 1 BAIOLOHMNNY
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4) cucTemMaTMyecKn pa3BrBaKTCS;

5) HaHOCAT yLLepb 3KOHOMUYECKUM MHTEpecam rocyaap-
CTBA, YaCTHbIX MPeANPUHMMATENEN 1 TPaXKaaH;

6) cosepLlaloTCs NULLAMU, LEACTBYIOWUMN OT UMEHN
N B HTepecax NpeanpusTus.

[ SKOHOMMYECKOI NPECTYMHOCTM XapaKTepHO pacLum-
peHuie Kpyra cybbeKToB (K HAM CTa/i OTHOCUTb KaK BbICLLUMX
pyKOBOAWTENEW KOPNopaLuiA, Tak 1 CAyXaLlmx, OCyLLEeCTB/S-
IOLLMX MPECTYNHYIO feATENbHOCTL B MpoLecce npogeccuo-
Ha/IbHO esATeNbHOCTU) Y NePeYHst NPeCTYNAeHNIA, KOoTopble
MOTYT ObITb OTHECEHbI K 3KOHOMUYECKMM (KOMMbIOTEPHbIE,
KOPPYMLMOHHbIE U Ip.).

Takum 06pa3oM, «x9KOHOMHYECKYI MPeCTYNHOCTH
MOYXHO paccMaTprBaTh Kak UCTOPUYECKM U3MEHYMBOE, 06-
LLLeCTBEHHO OMAaCHOE, CI0XHOE, MHOTrOrpaHHoe, CoLMabHO-
HeraTuUBHOE Yro/I0BHO-MPaBOBOE ABMIEHUNE, NPeSCTaBNAoLLee
13 cebs1 COBOKYMHOCTb KOPbICTHBIX MPEeCTYNeHnn B cchepe
3KOHOMMKM, COBEPLUAEMbIX Ha OMPeSeneHHON TeppuTopun
3a OMpeaesieHHbIN NepPUoA rpaxaaHaMuy B MPOLECce UX Npo-
(heccMoHaNbHON feATeNbHOCTI U MOCSATatOLLMX HA UHTEPEChI
YYaCTHMKOB 3KOHOMUYECKNX OTHOLLIEHWIA, & TaKkxKe Ha Mo-
PALOK YyNpaBieHNst 3KOHOMUKOM». [1, ¢. 1].

CylecTByeT pasHO0OpPa3HOe KOMYECTBO MOHATUI-Xa-
PaKTepPUCTUK «KPUMUHONOrMK». Hanpumep, Slateinos P. A,
OTMeYaeT, uTo «KPI/IMI/IHOIIOI‘I/ISI ABIACTCA O,I[HOBPCMCHHO,
Kak 00LL|eTeOpeTMYECKOIA, TaK U MPUKIaLHOR HayKOi 0 npe-
cTynHocTw. MpeaMeT KPUMUHOMOTMK, COCTOUT U3 YeTbIpex
OCHOBHbIX 3/IEMEHTOB: BO-NEPBbIX, UCCEJ0BaHMeE CYLLHOCTM
1 (hOpM MPOSIBIEHNS MPECTYMHOCTW; BO-BTOPbIX, BbISIBNEHNE
NPUYNH 1 3aKOHOMEPHOCTEN €8 BO3HNKHOBEHWS, U3MEHEHUS
1 BO3MOXKHOCTEN ee YMEHbLUEHNS; B-TPETbYX, N3y4eHWe 0CO-
6eHHOCTe MYHOCTLN CYyOBEKTOB, COBEPLLIAIOLLMX NPECTYM-
NEHVS; N B YeTBEPTLIX, ONpPeLeneHe MeTOA0B, (hOPM COLM-
a/lbHOr0 BO3AENCTBMSA Ha NPUYNHDBI U YCII0BUS NPECTYMHOCTY
B LIENISIX ee MpeaynpexaeHuns» [2, c. 25].

KonecHnkos B.B., jaBasd NnoHATVE 3KOHOMMIYeCKOI
KPMMMHONIOTMY, XaPaKTEPU3YeT ee Kak «0Tpac/b Kpumu-
HOMOTMYECKOM HayKKW, KOTOpas U3yyaeT KPMMUHANbHbIE
SIB/IEHWS M NPOLLECChbl B 3KOHOMMKe. HayuHbIli annapar 3Ko-
HOMUYeCKoi KpumnHonorum (IK) opmupyeTcsi B 3aBUCU-
MOCTM OT UCNOMb3YEMOro NOAX0AA — Y3KOM UK pacLumpu-
TeNbHOW TPaKTOBKM UCCEAYeMbIX (DeHOMEHOB. Tak, B MEPBOM
cnyyae 06beKTOM DK MOXKET BbITb 3KOHOMMYECKasi MPecTymn-
HOCTb B TPaANLMOHHOM KPUMUHOMOTMYECKOM MOHMMAaHUN,
BO BTOPOM, COOTBETCTBEHHO, 3KOHOMMNYECKas MPECTYMHOCTb,
npeAcTaBnsiemMast Kak pesynbTaT NpecTynHON SKOHOMUYECKOM
LeATeNbHOCTY M BbICTYNAOLLAsA Ha NOBEPXHOCTU ABNEHNIA
B NpeBpaLLeHHbIX hopmax — hopmax KpUMUHaIN3aLLMKN 3KO-
HOMWKW 1 KPUMUHAN3aLUM SKOHOMUYECKMX OTHOLLEHWIA,
NN faXke KPUMUHAMBbHOW 3KOHOMUKMY [3, ¢. 1]. Monarato,
4TO B HacTosLLel paboTe K Uccneayemoin npobnemaTmke
[O/MKeH ObITb NPUMEHEH NEPBbIA BapuaHT.

LLlectakoB . A. oTmeyaeT, 4To K 13yyaeT reHe3nc aKo-
HOMWYECKMX, B TOM YMC/1e OPraHN30BaHHbIX MPECTYMNJIEHWA,
aHa/IM3npyeT PasnnyHble CTOPOHbI 3KOHOMMYECKON YKN3HU,
NPOTMBOPEUNS X03AMCTBA, KPU3UCHbIE SBNEHNS, KOTOPbIE
00yCnoBIMBAIOT NPECTYMHOE NoBejeHne. laHHas oTpac/b

OCBELL@eT NPOLLECC KPUMUHAIN3ALMM 3KOHOMMYECKOI Cepbl
poccuiickoro o6LecTBa, Ha4aBLLUMIACA eLle B Hefpax Tak
Ha3blBaEMOro 3pesioro coLmann3ma 1 ConpoBOXAaKLLNINA,
eC/IN He COCTaBUBLLWIA, CYTb BCEX COLMANIbHO-MONUTUYECKNX
npeobpasoBaHnii MOCTKOMMYHUCTUYECKOA Poccum BNIoTb
[0 HacToALLero BpemeHu [4, c. 150].

CornacHo cyxgaeHusam LllectakoBa [. A., «cyLlecTByeT
4eTbIpe OCHOBHbIX MapagurMbl NPOTUBOAEACTBINA MPeCcTyn-
HOCTW. 3TO, BO-MEPBbIX, MPUBUTYME NHOAAM CUCTEMbI CaMO-
orpaHuyeHuii (MCMXonoro-BocnuTaTelbHas napagnrma);
BO-BTOPbIX, NOC/NEA0BATENbHOE pa3peLleHe KPUMUHOTEHHbIX
npoTuBopeynii B obuiecTse (coymanbHas napagurva);
B-TPEeTbMX, PEMPECCUSi B OTHOLLEHWW NNLL, COBEPLUNBLLINX
npecTynieHve (penpeccuBHas Napagurma); B-4eTBEPTbIX,
obecneyeHne BOCCTAHOBEHNS MONOXEHNS NOTEPNEBLLEr0
(pecTeTyTuBHas napagurma)» [5, c. 1].

B 3T0i1 CBA3W, NCXOL4A U3 NpegMeTa KPUMUHONOTUN, CO-
CTOSILLIEr0 M3 YEThIPEX OCHOBHBIX 3/IEMEHTOB [2, C. 25], Temoi
paboTbl, MPUMEHUTENBHO K €€ Ha3BaHWI0, ABNSETCS UCChe-
[l0BaHVie BOMPOCOB CBS3aHHbIX C COBOKYMHOCTbIO NPeCTyn-
NeHWiA, coBepLLaeMbIX Mpy NPOBeAeHNN 6aHKPOTCTBA; Y-
HOCTbIO MPECTYMHWKA, UAYLLEro Ha Takne NPecTynieHus;
MPUYMHBI U YCIOBMSA KOTOPbIE CNOCOBCTBYHOT M HeNnocpes-
CTBEHHO NMOPOXAAKT, BOCMPOU3BOAAT (A€ TEPMUHUPYIOT)
6aHKPOTHYI0 MPEeCTYNHOCTb; MyTW 1 CNOCOOLI Mpeaynpe-
XAEeHNA 6aHKPOTHbIX MPECTYNIEHUNA.

B HacTosILLEeR paboTe OyayT pacCMOTPEHbI BOMPOCHI 6aHK-
POTCTBA FOPUANYECKNX NINL, U UHAMBUAYaIbHLIX MPeLNPUHM-
marteneii, 6e3 06palLeHNst K 6aHKPOTCTBY hM3NUECKMX JINLL,

BaHKPOTCTBO NpefCcTaBNseT CO60l Cepbe3HYH0 OMacHOCTb
AN51 HOPMa/TbHOT 0 (DYHKLIVIOHMPOBaHMNSt SKOHOMUYECKOM Aesi-
TeNIbHOCTH, U3-3a 3N10yNOTPE6NEHNIA U MHBIX MOLLEHHUYECKNX
[EeCTBIIA, CO CTOPOHbI HEA0OPOCOBECTHBIX NPeANpPUHMA-
Tenein U NHbIX 1L, Kak nokasbiBaeT NpakTnka, 4oCTaTouHO
4acTo npouesype KpYMUHaNbHOIo 6aHKPOTCTBA NOABEp-
ratoTcs XKM3HECNOCO6HbIe, pa3BMBaKOLLMECS NPEANPUATHUS,
KOTOpPbIE CO3Jat0T YHMKANbHYI0, UM 3KOHOMUYECKN BOC-
Tpe6oBaHHY0 MPOAYKLKIO, a CAMU UX PYKOBOAMUTENM, YacTO
BCTyNasl B CrOBOP C KpeauTopamu, BbIBOAAT aKTWBbI, KOTO-
PbIMU MOXHO ObI/10 MOKPbITh LONTW Nepes KpeauTopamu
WIN faTb BO3MOXKHOCTb MPELNPUATMIO Jasiblue PYHKLNO-
HMPOBaTb B 0ObIYHOM pexkume. KpumnHaibHble 6aHKpOT-
CTBa MOTYT UMEeTb MeCTO B /11060 chepe 3KOHOMUYECKOI
[esiTeNbHOCTH (NPOVN3BOACTBEHHOM, (hMHAHCOBOM, CTPOU-
TeNbHOW, Ce/IbCKOXO35NCTBEHHOM 1 T.1.).

AKTYanbHOCTb TeMbl 6aHKPOTCTBA HOPULNYECKUX ALY
N VHAVBUAYaNbHbIX NPeAnpuHMMaTeneli 06ycnoBieHa Tem,
YTO MX KONIMYECTBO MOCTOSIHHO pacTeT. [pu 3ToM 3a4acTyro
[O/MKHNKMN OKa3blBaKTCS BOOOLLE 6e3 MMYLLECTBA, U GaHK-
POTCTBO 3aKaH4MBaeTCs NMKBUAaLMel 6r3Heca 6e3 nora-
LueHus gonros. CornacHo AaHHbIM defepanbHON HaloroBoi
CNY>X6bl, B KOMMETEHLNIO KOTOPOI BXOAUT Kak rocygap-
CTBEHHas peructpauus pUANYeCcKUX L U UHAUBULY-
anbHbIX NPeANpPUHMMaTENel, Tak U Ux nMkeugaums [6, c.
1-18], uMcno TONbKO PUANYECKNX NNL, HaXO4ALLUXCH
B NpoLiefypax 6aHKPOTCTBA, BO3POC/IO 3a CeMb f1eT Ha 41,5%,
€ 25855 10 36596, B nepmog ¢ 2012 no 2018 roa. Kak cuntatot



3KCMEePTbI HA/IOTOBOW CNY>K6bI, 60MBLIMHCTBO KOMMaHUA 0CO-
3HaHHO MAeT K 6aHKPOTCTBY A/151 CMMCaHWS ONra 1 YBOAA aK-
TUBOB Ha Apyroe nmuo [7, ¢. 1].

OpfHako 4151 Toro, YTo0bl NPOLOMKATL fanbHelLlee nc-
CNnefoBaHMe He06XOAMMO OMPEAENNTLCSA C HEKOTOPbLIMM Tep-
MMHaMK, KOTOpbIe B MOCeaytoLeM 6yayT UCMOMb30BaHbI.

B cTatbe 2 ®efepasibHOro 3akoHa «O HECOCTOATEILHOCTH
(6aHKpoTCTBE)» OT 26.10.2002 Ne 127-d3 (B ganbHeiiLeM —
3aKOoH 0 6aHKPOTCTBE) CPOPMY/INPOBAHLI OCHOBHbIE MOHATUSA
N TEPMUHBI, UCMOMb3YeMble B JAHHOM 3aKOHe. BaHKPOTCTBOM
ABNAETCA «MPU3HAHHAasA apOUTPAXKHBIM CYLOM WU HACcTy-
NMBLUas B pe3y/ibTaTe 3aBepLUeHNs NpoLesypbl BHeCyLeo-
HOro 6aHKPOTCTBA FPaKAaHMHa HECMTOCOOHOCTL JO/MKHMKA
B MOHOM 06beMe YA0BETBOPUTL TPE6OBaHMS KPeAUTOPOB
Mo AeHeXHbIM 0653aTeNlbCTBaM, O BbIM/aTe BbIXOAHbIX NO-
cobuii n (nnn) 06 onnate Tpyaa AuL, paboTaroWwmx Nnn pa-
60TaBLUNX M0 TPYAOBOMY AOr0BOPY, U (M) UCMONHUTL 06S-
3aHHOCTb MO ynnaTte 06sA3aTeNbHbIX NiaTeXxen». He meHee
3HAYMMbIMM SBMISKOTCS TaKMe MOHSATUA, KOTOpbIe ByayT mc-
MoMb30BaHbl B HAaCcTOsALLEl paboTe, Kak: «HefOCTaTOYHOCTb
NMYLLECTBA» U «HEM/ATEXECNOCOOHOCTb». He0CTaTOUHOC T
NUMYLLECTBA 3TO — MNPEBbILLEHWE pa3mepa AeHeXHbIX 065-
3aTeNIbCTB M 0053aHHOCTEN MO yniaTe 06s3aTebHbIX Nnia-
TeXel JOMKHMKA Haf CTOUMOCTbIO MMYLLECTBA (aKTVMBOB)
[O/MKHMKa. HennatexkecnocobHOCTb — NpeKpaLLeHue 1Cros-
HEHWS [OMKHKOM YacTU AeHEXHbIX 063aTeNbCTB U 065-
3aHHOCTEN No ynnaTe 06s3aTeNbHbIX NAaTeXel, BbI3BaHHOE
HeOCTaTOYHOCTBIO leHEXHbIX CPeLCTB. Mpy aToM HefocTa-
TOYHOCTb JAEHEXHbIX CPEACTB MPeAnonaraeTcs, ecin He fo-
Ka3zaHo uHoe [8, c. 3].

OCHOBHOI4 Lienbio N060I, NPUMEHSEMOl B Aene Heco-
CTOATENbHOrO JOMKHMKA, NpoLesypbl 6aHKPOTCTBA SBNA-
eTCS MaKCMMasbHO BO3MOXKHOE NPOMOpLIMOHabHOE Y/0B/e-
TBOpeHMWe TpeboBaHU KPeaUTOPOB, BK/IKOUEHHbIX B PEECTP
TpeboBaHWUI KPeaNTOPOB A0MKHMKA. [pn 3TOM, HE0bXO-
OMMO MPU3HATb, Y4TO B NOCNeLHee BPeMs BO36Y>KaeHMe B OT-
HOLLIEHWW AO/MKHMKA MPOoLeaypbl 6aHKPOTCTBA YacTo Npecre-
AyeT NHYI0, AMaMeTpasibHO NPOTVBOMOIOXKHYHO Lieb — YXO04
OT Aonro.. Mpw 3TOM MNoralleHne UMerOLLEelica Npes Kpean-
TOpaMu 3af0/MKEHHOCTIN OCYLLECTBNSETCA B MUHUMA/IbHOM
pa3mepe. Hego6poCcoBeCTHbIE AECTBUS NPU HECOCTOSITENb-
HOCTK (6aHKPOTCTBE) MNOAPOOHO PacCMOTPEHbI B Anccep-
Taumm 1 moHorpadmm OcmaHoBoi [. A. [9, ¢c. 1-206].

Bonpocbl 0TBETCTBEHHOCTM KOHTPONMPYIOLWMX KLY
npu 6aHKPOTCTBE B Noc/eaHue rofbl (2017—-2020) akTyasbHbl
KaK HVKorja. 3akoHoaTenbHast u cyfebHas ccTembl BNacTu
CTPeMSATCA CO34aTb HEO6XOAMMbIe YCOBUS A1 TOrO, YTOObI
HaCTUTHYTb U MPUBEYb K OTBETCTBEHHOCTU /INL, BUHOBHbIX
B 6eCTBEHHOM MOJIOXKEHMW KPEAMTOPOB, KOTOPbIE HE MOTYT
Noay4nTh B MOIHOM 06beMe YA0BNETBOPEHME CBOMX Tpebo-
BaHWIA Npy 6aHKPOTCTBE JO/MKHIKA — OPUANYECKOrO 1L
NN NHAMBUAYANLHOTO NpeanpuHuMartens. Ha koHTponu-
PYIOLLEM LOMKHMKA NINLE NEXNUT 00513aHHOCTb MPY BO3HUK-
HOBEHWYW NMPU3HAKOB 0OBEKTMBHOIO 6aHKPOTCTBA, B yCTa-
HOBJ/IEHHbI/i 3aKOHOM 0 6aHKPOTCTBE CPOK, 06paTUTLCS
B apOUTPaXKHbIV CYA C 3aABNEHMEM O MPU3HAHWUW TaKoro
[O/MKHMKA HECOCTOATE/bHbIM (6aHKPOTOM). EC/IM OHO 3TOr0

He caenano, To Takoe 6e3felicTBUE MOXKET ObITb KBaNKN-
LiMPOBaHO Kak NPecTymn/eHve, NPeaycMOTPeHHOE CTaTbAMM
195, 196 YK P®, npu foKa3aHHOCTW Y Takoro fivua ymbicna
Ha NPUYNHEHVEe KPYMNHOro yulep6a Kpegutopam UMEHHO
TakvM cnoco6om. Mpy 3TOM KOHTPOMPYHOLLIEE INLLO AO/KHO
ABNSATLCS PYKOBOAUTENEM [JOMKHMKA.

Kpome Ha3peBLUMX M3MeHEHW 3aKoHa O 6aHKPOTCTBE
B Hero 6blna BHeceHa Hoasl rnasbl 111, 2 «OTBETCTBEHHOCTb
PYKOBOAMNTENSA AOMKHUKA M UHBIX ML, B fieNe 0 6aHKPOTCTBEY,
a Takke NneHymom BepxosHoro Cyga P® 21.12.2017 npu-
HATO NMocTtaHoBieHre Ne53 «O HeKOTOpbIX BOMpOCax, CBA-
3aHHbIX C MPUBIEYEHNEM KOHTPOMMPYHOLLMX AOMKHUKA /TNLY
K OTBETCTBEHHOCTW Mpu 6aHKpoTcTBe» [10, ¢. 1-18] (nanee —
MocTaHoBneHMe Ne53).

B nyHkTe 4 lNMocTtaHoBneHNA Noe 53 BBeeHO MOHATHE
«00'BEKTUBHOE GAHKPOTCTBOY, MOf KOTOPLIM MOHMMAETCS
MOMEHT, B KOTOPbIV AOMKHUK CTan HECOCOOEH B MO/THOM
00beme y0BNeTBOPUTL TPpebOBaHMA KpeguMTOpPOB, B TOM
yuncne 06 ynnate 0683aTelbHbIX NIATEXEN, 13-3a NPeBbl-
LLEHNA COBOKYMHOrO pa3mepa 0653aTeNbCTB Haf peasbHoi
CTOMMOCTbIO ero akTMBOB. [1py 3TOM CnefyeT OTMETUTD,
4TO BBELEHHOE NOHATNE «00BEKTUBHOE HaHKPOTCTBO» OT-
NnyaeTcs OT MOHATUS «HEAOCTATOYHOCTb UMYLLECTBAY,
chopMyNMPOBAHHOIO B cTaTbe 2 3aKOHa 0 6aHKPOTCTBE.
3T0 OT/IMYME 3aK/TYAETCS B TOM, YTO MPUYMHOA Hennate-
YecnocobHOCTM Npu 06BLEKTUBHOM 6aHKPOTCTBE ABNSETCS
NpeBbILLIeHME pa3Mepa He TONbKO LeHEXHbIX 0653aTe/bCTB
N 06A3aHHOCTEW MO ynniate 06a3aTe/IbHbIX NaaTexen,
Kak Nnpu He4oCTaTOYHOCTM MMYLLECTBA, a MPeBbILLEHNE
pa3mMepa Bcex 063aTeNbCTB LO/HKHMKA Haf PeasbHOM cTom-
MOCTbIO aKTVBOB.

CyuiecTBoBaBLUee A0 12.12.2017 B cyae6HON NpakTmke
NMOHATNE 06bEKTUBHOIO 6AHKPOTCTBA W OMNpefeeHne ero
NPU3HaKOB NPOW3BOAWIOCH CYLaMMW NMPUMEHNTENBHO K CTOM-
MOCTM YUCTbIX aKTUBOB, OMNpeaeNsieMbiX Nno faHHbIM By Xrai-
TEPCKOV OTYETHOCTU, B COOTBETCTBUM C [1OPAAKOM MX onpe-
[eneHuns, yTBepXXAeHHbIM NprKaszoM MuHgpuHa Poccun
ot 28.08.2014 Ne 84H. Kak npaswuno, CTOMMOCTb YUCTbIX aK-
TUBOB, PacCYMTaHHbIX MO YKa3aHHOMY [MopsaKy 6bina 3Ha-
YMTENIbHO HUXKE PeasibHON UX CTOUMOCTN.

B nyHkTe 3 O630pa cyae6HON NPaKTUKN pa3peLleHns
CMOpPOB, CBA3aHHbIX C yCTaHOB/IEHMEM B NpoLefypax 6aHK-
poTcTBa TPe6OBaHM KOHTPONMPYIOLLMX AOMKHMKA 1 a-
(DUIMPOBAHHbIX C HAM NIL, YTBEPXAEeHHOro Mpe3nanymMom
BepxoBHoro Cyaa P® 29.01.2020, Bbiciueli Cyfe6Hol MH-
CTaHUMen ynoTpebaeHO BbIPaXKEHNE <MMYIeCTBEeHHBII
KpU3uc», NO4 KOTOPbIM CrefyeT NOHMMAaTb TPYLHOE 3KO-
HOMMYECKOE NMOMOXKEHME AO/MKHIMKA, COOTBETCTBYHOLLEE 00-
CTOSATENIbCTBAM, YKa3aHHbIM B MyHKTe 1 cTaTby 9 3aKoHa
0 6aHKpOTCTBE. B 3TOl CMTyaLMmn AOMKHUKY HaAIeXUT
006paTUTLCA B CY[ C 3asBNIEHNEM O COBCTBEHHOM 6aHKPOT-
cTBe [11, c. 3-4).

Monarato, YTO BBELEHHbIE MOHATUSA «06BbEKTUBHOE HaHK-
POTCTBO» U «MMYLLECTBEHHBIA KPU3NC» LOMKHMKA B Ync/e
Npoyero, JO/MHKHO 06/1erynTL PaboTy NPaBOOXPaHUTENbHBIX
OpraHoB, paccnefyroLLmX NPecTymnieHuns, CBA3aHHbIE C KpU-
MUHa/IbHbIM 6aHKPOTCTBOM.

eAULONLRHUINNAN 1 BUIOLOHUANAY
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Bce nccnegosarenu, 0TMeYas 0CO6eHHOCTY IKOHOMITYe-
CKOJI IPeCTYIMHOCTH, Ky/ia BXOJAT ¥ 6AHKPOTHbIE IPECTYII-
JI€EHUA, CXOOATCA BO MHEHNN O TOM, IM IPUCYIIIN:

— BbICOKasi IaTEHTHOCTb;

— KaK MpaBw/1o0, 3Ha4MTeNbHbIV MaTepuanbHbIA yLLEPO,

NPUYMHEHHBIV NPECTYNNEHNEM;

— CMOCOBHOCTb B 3HAUNTENLHO HO/bLLEN MEPE, YeM YTO-
NOBHOW, COCTaBNATbL 06pa3 XXMU3HU 3HAYNTENbHON
4acTU HaceneHus;

— TMOYTY MOMHOCTbIO OPraHN30BaHHbIN XapakTep.

MeTpoB [.C. co ccbinkol Ha uccnegoBaHnsa KoHgpatb-
eBa 0. A. cumTaeT, 4TO C NPaBOBOV TOYKW 3PEHUS MPECTYM-
NeHVA B chepe 6aHKPOTCTB — 3TO fieAHUS, BbIpadKatoLLmecs
B YMbILLU/IEHHbIX O6LLECTBEHHO OMACHbIX, MPOTUBOMPaBHbIX
[eACTBUSAX UK 6e3AeMCTBUN C LIeSIbH0 NCKYCCTBEHHOMO CO-
30aHNA HEeNNaTeXecnocobHOCTY X03AMCTBYIOLLIErO CyObeKTa
B OTCYTCTBUE IKOHOMUYECKMX, COLMASbHBIX U UHBIX 0ObEK-
TUBHbIX (DAKTOPOB W NPESMNOCbINOK 41 ero 6aHKPOTCTBa,
CO3[aHve BUAMMOCTU HEMMaTeXecrnoCo6HOCTUN XO3AMCTBY-
fOLLLEro Cy6beKTa NP YCNOBUM HAMUNA Y TaKoro cybbekTa
peanbHON 3KOHOMMYECKOI BO3MOXHOCTU 1 (UNIK) Nepcrek-
TWBbI [/151 Y10B/IETBOPEHUA TPEOOBAHWIA ero KpeauTopos [12,
c. 110-113; 13, c. 1-116].

YronoBHas 0TBETCTBEHHOCTb NPU GaHKPOTCTBE Npes-
YCMOTpEHa Tpemsi CTaTbAMM YTon0BHOro Kofekca P® (YK
P®) [14, c. 122, 146-14T7]:

1. Ctatba 195 YK P® — HenpaBOMepHble AeNCTBUSA
npv 6aHKpoTCTBe. YacTAMK 1-3 faHHOI cTaTby NpedycMo-
TPeHbI TPY CaMOCTOATENbHBIX COCTaBa HENPaBOMEPHbIX [eii-
CTBWIA Npy 6aHKPOTCTBE: AENCTBMS, HaNPaBIeHHbIE Ha CO-
KPbITVE NMYLLECTBA 1 MMYLLECTBEHHbIX NPaB AOMKHYUKA,
YHUUTOXEHWE U MOALENKY BYXTranTepCcKux LOKYMEHTOB
N ap., eCAN 3TN [eliCTBMSA COBEPLLEHbI NPU HAAUYUW Npu-
3HAKOB GaHKPOTCTBA M NMPUUUHUAN KPYMHBIN yLlep6, npe-
BbILIAKOLWNIA 2,25 MSIH py6neli (4. 1); yA0BNeTBOPEHME NMY-
LLeCTBEHHbIX TPeboBaHWIi OTAENbHbIX KPEAMTOPOB 3a CHET
MMYLLECTBA AO/MKHUKA (4. 2); BOCMIPENATCTBOBaHUE AeATe b-
HOCTW apBUTpaXKHOro ynpasnsatoLLero (4. 3). MakcvumanbHas
CaHKLMs No cTaTbe — /INLLeHne cBo60AbI Ha CPOK 0 3 fieT
co wTrpadom 4o 200 TbiC. py6nel.

2. Ctatbsi 196 YK P® — npegHamepeHHOe 6aHKPOTCTBO.
[elicTBuA, coBepLUaeMble PYyKOBOANTENEM UN YHACTHUKOM
IOPUANYECKOTO NMLA, KOTOPbIE BNEKYT 3a CO60I BO3HUK-
HOBEHWe Yy KOMMNaHUW MPU3HaKoB 6aHKPOTCTBA U NPUYK-
HeHve yulep6a B KpyrnHOM pa3mepe MakcrmMasibHas caHKLmS
M0 CTaTbe — INLLIEHNE CBOBO/bI Ha CPOK f0 6 1eT CO LITPadoMm
A0 200 Tbic. pyonei nam MHOro A0X0fAa OCY)XKAEHHOro 3a 18
MecsLeB.

3. Cratbs 197 YK P® — (hMKTUBHOE 6AHKPOTCTBO.
3aBefloMO NOXKHOE Ny6/MYHOE 06BABNEHNE PYKOBOAM-
Tenem unm yupenutenem (y4acTHUKOM) HOPUAMYECKOro nua
0 HeCOCTOATENbHOCTU JaHHOM0 HOPUAMYECKOTO /LA, eC/N
37O [esHMe NPUYMHUIO KPYMHbINA yuep6. MakcumanbHas
CaHKLWSA No CcTaTbe — NuLeHne cBO6OAbI Ha CPOK A0 6 fieT
co wrpadom A0 80 Tbic. py6/e UM MHOTO JOXO0AA OCYXAEH-
HOro 3a 6 MecsLeB.

TakkKe CrieflyeT OTMETUTb, UTO K YKa3aHHbIM TPeM CTaTbsiM
NnoanexuT fobasneHunIo cneymansHas, NPUMeHUTENbHO
K yacTu 1 ctatbn 195 YK P®, cTaThs, @ UMEHHO: CTaTbs
172.1 YK P® — thanbcumkaumsi hHaHCOBbIX JOKYMEHTOB
yyeTa 1 OTUYETHOCTM (OMHAHCOBOW OpraHun3aLmm, ecnm aTu
[eViCTBMS COBEPLUEHDBI B LIENAX COKPbLITUS MPU3HAKOB OaHK-
pOTCTBA 3TON OpraHM3aLuu.

laBpunoBa H. A. B CBOeil guccepTaunoHHON paboTe
CO CCbINIKOW Ha othmumanbHblid canT MB/, Poccum ykasbl-
BAeT, YTO «pa3Mepbl MaTepPUasbHOro yuep6a, NPUYnNHeH-
HOro NPeCTYNIeHNSAMY 3KOHOMUYECKOI HanpaBieHHOCTH,
B Poccuiickoii ®efepaunn (ganee — P®) KonoccanbHbl
(B wacTHocTK, B 2013 . pa3mep NPUYMHEHHOrO YyLlepba co-
cTaBun 229860404 py6neid, B 2014 r. — 194759878 pybneit,
B 2015 r. — 272045175 py6neid, B 2016 r. — 397977 252
py6reit). He nocnegHee MecTo B yKa3aHHbIX CyMMaXx 3aHu-
MaeT yLiep6, NPUYMNHSIEMbIA KPUMUHAbHBIMW 6aHKPOT-
CTBaMu, KOTOPbIe Ha COBPEMEHHOM 3Tare 3a4acTyto uc-
Mo/b3YHTCA Kak Crocob He3aKOHHOIO BbIBEfleHVS aKTVBOB
N peLleHns (hMHaHCOBbIX MPO6/1eM (HeBbINIATbI 3340/KeH-
HOCTM Mo Hasoram 1 cbopam, 3apaboTHO NiaThl, KPeANTOB
N T.4.), NPUB/EKaTeNbHBIN TeM, YTO TPe60BaHWSA KPEAMTOPOB,
He Y[I0BNETBOPEHHbIE M3-3a HEAOCTATOYHOCTM UMYLLECTBA
NINKBUANPYEMOTO HOPUAMYECKOTO 1L, CYUTAOTCA Mora-
LUeHHbIMU» [15, c. 3].

Ha 370 ke o6paLyaet BHMMaHWe 1 MapbuHa H. H., Ko-
TOpas 0TMeYaeT, HTO «3a4acTyHo NpegHamepeHHoe 6aHKPOT-
CTBO COBEPLUAETCA C LIeNbI0 yX0/a OT YNnaTbl KPeANTOPCKON
38J0/HKEHHOCTY NMYTEM XULLIEHWS UMYLLIECTBA NPEANPUATUS,
COMPS>KEHHOT O C Nepefayeit CpescTB «HECOCTOSATENIbHOMO»
NPesnpuUATUS NOAKOHTPO/bHLIM BUHOBHOMY CTPYKTYpaM.
CMbICN JaHHOW NPecTynHON KOHCTPYKLMMW 3aK/04aeTcs
B TOM, YTO B COOTBETCTBMM C rPadKLaHCKUM 3aKOHOAaTe b-
cTBOM P® TpeboBaHWS KPeAUTOPOB, He Y0B/ETBOPEHHbIE
13-3a HEJOCTaTOYHOCTM UMYLLIECTBA SINKBUANPYEMOT O OpU-
AMYecKOoro n1La, CUMTATCA norawleHHbIMK (N. 6 cT. 64 TK
P®) [16, c. 15; 17, c. 29-33]. Ctoga cnefyeT ,06aBUTL U NOJO-
XXeHus, chopMyNMPOBaHHbIE B MYHKTe 9 cTaTby 142 3akoHa
0 6aHKPOTCTBE, COrMacHO KOTOPbIM NOralleHHbIMW cYnTa-
t0TCA TakXKe TpeboBaHWA KPeLUTOPOB, He NPU3HaHHbIE KOH-
KYPCHbIM YMpaB/soLWwmnm, ecnm KpeamTop He obpatiancs
B apOUTPaXKHBINA cyf nnn Takme TpeboBaHNS NPU3HaHbI ap-
OGUTPaXKHbIM CYJOM HeO60CHOBaHHbIMY [8, ¢. 102].

Takoke MaBpunosa H. A., B yka3aHHOW BbiLle Anccep-
Taumu, nocne 06paboTky CTaTUCTUYECKUX AaHHbIX MB/
Poccuu, NpUXoLMT K BbIBOAY YTO «Cyfe6HO-CneaCcTBEHHANA
MpPaKTUKa v CTaTUCTUKA CBUAETENLCTBYIOT O TOM, YTO /INLLb
eflVHULbl BUHOBHbIX B COBEPLLUEHUN MpejHaMePEHHbIX
6aHKPOTCTB WL, NPUBEKAIOTCA K YrONIOBHOV OTBETCTBEH-
HocTu» [15, c. 3-4]. B nogTBepXAeHne CBOEro BbIBOAA
OHa NPUBOAMUT CTATUCTUYECKME [laHHbIE MO KOMNYECTBY
BbIAB/IAEMbIX B P® hakTOB KPMMUHA/IbHbIX 6aHKPOTCTB
M KONINYECTBY [en, nepefaHHbIX B cyabl. «B 2009 r. BbisB-
NeHOo 548 KpUMMHanbHbIX 6aHKPOTCTB, B CyAbl NepeaaHo
92 pena; B 2010 r. BbigBNeHo — 701, nepesfaHo B cyabl —
100; B 2011 r. BbIABNEHO — 529, nepegaHo B cyabl — 111;
B 2012 r. BbISIBNEHO — 474, nepefjaHo B cyfbl — 79; 8 2013 T,



BbIABIEHO — 426, nepefaHo B cyabl — 83; B 2014 1. BbIsiB-
neHo — 313, nepesaHo B cyabl — 71; 8 2015 1. BbISABNEHO —
279, nepepaHo B cyabl — 70; B 2016 1. BbisiBNeHo — 40,
nepeaaHo B cyfbl — 17» [23]. 9T0 CBMAETENLCTBYET, UTO KO-
NINYECTBO BbISABASIEMbIX B PP (hakTOB KPMMMUHAbHbBIX 6aHK-
POTCTB B HECKO/IbKO pa3 MpeBbILlaeT KOMYeCTBO fef, ne-
pefaHHbIX B cyp [15, ¢. 3—4].

HOpu1CThbI, MpUHMMaBLLVE YHacTWe B AUCKYCCUN HA TEMY
«Ha TEMHOI1 CTOPOHE: Yro/I0BHbIE PUCKM 6aHKPOTCTBa», Op-
raHn3oBaHHol 20.10.2019 MpaBo. py., OTMETUAN, YTO A0S
6aHKPOTHbIX MPECTYM/IEHWIA B CTPYKTYPE CYAUMOCTY 3a npe-
CTYN/ieHMs B chepe 3KOHOMMNYECKOW aesATenbHOCTM (M. 22
YK P®) exkerofiHo coctaBnsieT He 6onee 1%. 310 B CpefHEM
60 oCy>A€eHHbIX, U3 KoTopbIx 80% — 3a npegHamepeHHoe
6aHKpPOTCTBO (CT. 196 YK P®), 10% — 3a HenpaBOMepHble
fencTema npy 6aHKkpoTcTBe (CT. 195 YK P®). OcTanbHble
«aHTNOAHKPOTHbIE» HOPMbI YK P® npakTnyeckn He npume-
HATCA». OHW, U3y4nB cTaTUCTMKY Cyfe6HOro fenapTaMeHTa
npu BepxosHom Cyge P®, npuBOAAT criefytoLime gaHHbIe
no 2018 rogy: 43 yenoBeka ObIIV OCYXK/AEHbI 33 NpeAHame-
peHHoe 6aHKPOTCTBO (CT. 196 YK); 9 — 3a HenpaBOMepHbIe
[encTBus Npun 6aHKpoTcTBe (CT. 195) 1 0anH — 3a (IUKTUBHOE
6aHkpoTcTBO (CT. 197 YK) [18, c. 1; 19, c. 1].

ABTOp cornaceH ¢ MmHeHuem KapTtawosa U. W.
n OcuneHko H.E. 0 TOM, YTO «CyTb 3KOHOMUYECKO MOTU-
BaLMVW NPECTYN/IEHNS 3aKN0YaeTCsA B NPecnefoBaHN cyob-
€KTOM He3aKOHHbIX 3KOHOMUYECKNX MHTEPECOB, B TOM YKC/Ie
KOPBICTHBIX, 60 CTPeMIEHNE MPUYNHNTD BPeL, 3aKOHHbIM
3KOHOMMYECKUM MHTepecaM rocyfapcTsa, 06LLecTBa, opu-
[ONYECKUM UK hU3nYecKuM nndam» [20, ¢. 9-11].

YKa3aHHbIe aBTOPbI CO CCbIIKOW Ha UccnesoBaHuns
TokapeBa [. C. nonaratoT, 4To «(POPMUPOBAHME INUHOCTH
NPeCTYMNHUKA NPOUCXOANT NOZ B/IMSHUEM COBOKYMHOCTU CO-
LyanbHO 3HaUYMMbIX CBOMCTB, 06pPa30BaBLUMXCS B MpoLecce
KOMMYHMKaLMA 1 BOCMMTATE/IbHbIX NPOLEeccoB, 06yC10B-
NIEHHBIX COLMANbHbIM OKPYXXEHMEM U MOPa/ibHbIMU MPUH-
Lunamm, MPUHSATLIMU B COLMANIbLHON cpefe NPecTymnHMKa.
VIMeHHO nNocpeAcTBOM B3avMOAENCTBUSA MMUYHOCTb CTaHO-
BUTCA CYOBHEKTOM [eATENbHOCTU, MNO3HAHMA N OBLLEHMS.
TO eCTb /IMYHOCTL JO/MKHA PacCMaTpPUBATLCA, Kak Y/ieH 06-
LLLeCTBA M HOCUTEb COLMANbHO-TUMMYHBIX YepT» [20, ¢. 9-11;
21, c. 61-65].

CnepyeT cornacutbes ¢ MHeHuem Kaprawosa . U.
n OcuneHko H.E. 0 TOM, YTO NOCKOJIbKY MPEecTYn/eHne
KaK B c(pepe KpeauTHO-(hMHAHCOBbIX, TakK U B chepe BaHK-
POTHbIX OTHOLUEHWNI «B 60MbLUEN CTENEHN NPeacTaBNseT
c060Ii HanM4ne AOCTaTOYHOr0 YPOBHS 3HAHWIA, TO B 60/1b-
LUMHCTBE CBOEM 3TO JI0AV C XOPOLLM 06pa3oBaHmeM, Mo Npo-
theccuun 1 pody 3aHSATUIA PYKOBOAUTENN NPEANPUATIIA, 3KO-
HOMUCTbI, ByxranTepa, CreumnanmcTbl No pasBmuTuio 61sHeca,
ayamTopbl, N Jpyrue, co cTabuibHbIM LOCTATKOM, He UMe-
fOLLLVE CYAMMOCTU, C XOPOLLIO OTNaXKEHHbLIMM CBA3AMU C KOP-
PYMMMPOBaHHbLIMW YAHOBHUKaMW OPraHoB rocyapCTBEHHOM
BNAacTW, OPraHoOB MeCTHOr0 CaMOyrnpasieHUsa 1 KpUMU-
HanbHoW cpegoii» [20, c. 9-11].

baratuosa A. X., UCCNeL0BaB IMYHOCTb NPECTYMHMKA CO-
BEpLUAtOLLIEr0 MOLLEHHMYECTBO B cthepe IKOHOMUKM (6aH-

KOBCKOW AeATeNnbHOCTU, 6aHKPOTCTBE M Ap.), OTMeYaeT,
4TO, KaK MpaBwn/o, Mo NOJ0BOMY MPU3HAKY 3TO — MYX-
4mHa (79,5%), nmetownii BoicLiee o6pasoBaHue (52,3%),
pocTurwmii Bospacta 35-40 net (30%) 1 MMEOLMNIA CeMbtO
(66,4%) [22, c. 96-100].

K aHanornyHbIM BbIBOAaM NPUXOANT Takke BaHoBa A.E.,
no ee faHHbIM 3TO My>4nHa — (82%), Y KOTOPOro ecTb
BbicLee o6pa3oBaHue (79%), B Bo3pacTte oT 31 o 40 net
(58%), cocToswwmii B 6pake (70%) [23, c. 57-60].

B aT0i1 cBA3M CneflyeT roBOPUTL O TOM, HTO COBEpPLLEHME
Nt060ro 3KOHOMMYECKOT0 NPECTYMN/EHWNS, B TOM YmMChe, baHK-
POTHOrO, TPebYyeT LOCTATOYHO BbICOKOIO YPOBHS Pa3BmTus,
006pa30BaHHOCTU, OCMbICIEHUS Y MOHMMaHMWSA BCEX MPO-
LIecCoB, MPOUCXOAALLMX B 3KOHOMUYECKOI cdhepe, KOTopble
[OCTUrarTCA K yKasaHHOMY BO3pacTy. B 6onee 3penoM BO3-
pacTe fief0Bas akTUBHOCTb CHUXKAETCS.

Hanbonee TMNWYHbIMK CBOMCTBAMU JINYHOCTL MNpe-
CTYMHMKa B chepe 6aHKPOTCTBA SABNAKTCS: IMOLMOHA/IbHAS
YCTOMYMBOCTb, BbICOKAsi CaMOOLIEHKa, BbICOKMNI YPOBEHb
NPUTA3aHWIA, CAMOKOHTPO/b, BO/EBbIE KAYeCTBa, BbICOKME
aHa/MT1YecKmne CnocobHOCTM, MOMHOE UK YacTUYHOe OT-
CYTCTBYME MOPaIbHbIX MPUHLMMNOB, XXaAHOCTb, 3aBUCTb, U T. [,
XapaKTepUCTUKOM 3TUX NMUYHOCTEN SIBASKOTCA TakxKe npar-
MaTunyecKasi HanpaB/IEHHOCTb, CMeHa CoLMasbHbIX NAeanoB
B CTOPOHY KPUMMHA/IUTETA, KOMMEPYECKME U MPeLNpPUHMa-
TeNbCKMe CNOCOBHOCTY, OPraHN3aTOPCKNIA TanaHT, ABOVHbIe
MOpasbHble CTaHAAPTbI.

13 BbILLEN3N0XKEHHOTO MOXHO CAeNaTh BbIBOA, YTO (hu-
HaHCOBBbI 1 COLManbHBIV CTaTyC NPECTYMHMKa HaX04MUTCA
Ha 4OCTaTOYHO BbICOKOM YPOBHE, KaK 1 YPOBEHb [JOXOAOB.
To ecTb COBepLUEHNE 3TUX MPECTYNEHNA MPONCXOANT
He 13-3a HyX[jbl, a N0 APYrMM MOTVBALMOHHbLIM NPUYMHAM.
3TMU MOTUBALMOHHBIMK NpuymMHamu saHosa A. E. cun-
TaeT «CTPEeM/IEHME K 060ralleHNo 1 JOCTVXKEHWIO BbICOKMNX
coLManbHbIX NO3ULMIA B 0BLLECTBE UM COXPaHEHME YXKe fI0-
CTUrHYTbIX» [23, ¢. 57—60].

13-3a 0TMEYEHHOr 0 BblILLE MOBbILIEHUSI 06pa30BaTe/lb-
HOr0 YPOBHS NMPECTYMHUKOB YCNOXHATCS CNOCO0bLI COBEP-
LUEHWSI 3KOHOMUYECKUX, B TOM, HWc/e, 6aHKPOTHbIX MPecTyn-
NeHWiA. T1pr 3TOM MHOT e UCC/IeA0BaTEeNIN OTMEYAOT HaNYme
y 60/1bLLIOr0 KONMYeCTBa 6aHKPOTHbIX MPECTYMHNKOB YCTOM-
YMBbIX CBA3El C OpraHaMm rocyfapCTBEHHOM BNaCTU 1 MyHW-
LMnasbHOro (MeCTHOr0) camoynpaB/ieHns. Y HUX OHO BbILLE,
4eM y APYrvx coumanbHbIX FPYNN HaceneHms, a aTo YacTo
MPUBOAMT K JOMONHUTENbHbLIM NPO6EMaM K PacKpbITUIO,
[aHHOW rpynnbl NPecTyNNeHNIA.

MpyyYnHamm COBEPLUEHNSA KPUMUHANIbHBIX 6aHKPOTCTB,
no MHeHU MapbrHoi H. H., MOryT 6bITb CamMmoyCTpaHeHme
rocygapcTBa OT A0/HKHOr0 MPaBOBOr0 PeryIMpoBaHns U KOH-
TPOAsi 3a MpoLeaypamm 6aHKPOTCTBA; OTCYTCTBUE AeNCTBEH-
Horo obecneyeHns Npas rpaxgaH Mo Bbinnaram 3afon-
YKEHHOCTM MO 3apraTe U BbIXOAHbLIM MOCOOUAM B Cly4ae
6aHKPOTCTBA M HEXBATKM KOHKYPCHOW Macchbl; HeA0CTa-
TOYHBI 3aKOHOAATENIbHO 06eCneYeHHbIVi KOHTPO/Ib 3a CO-
6110eHNEM MEXAYHAPOAHbIX CTaHAAPTOB MO 6aHKPOTCTBY;
OTCYTCTBME PEryMpPOBaHUS U MPeceveHns NPaKTUKK Ha-
3HAYeHUs1 Ha OTBETCTBEHHYI PaboTy /UL, CKOMNPOMETH-

eAULONLRHUINNAN 1 BUIOLOHUANAY
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POBaBLLUMX Ce6S y4acTUEM B KPUMMHA/IbHBIX GaHKPOTCTBAX
[17,c. 29-33].

OCHOBHbIE NPUYMHBI HENPUMeHeHUs HopM YK P® 06 oT-
BETCTBEHHOCTM 33 6aHKPOTHbIE MPECTYNEHUS, TaKme ucchne-
posartenu, Kak Jlackano A.H. u Metpos . . BUAAT B TOM,
4yTo:!

1. MpaBonpuMeHUTE/b He BUAWT LLEN0ro — KPUMUHASb-
HOro 6aHKpPOTCTBA, OrpaHNYMBaACh pPaccnefoBaHNeM OT-
[eNbHbIX ero COCTaBNAOLLMX — PasIMUHbIX PSL0BbLIX U MO-
HATHbIX My NPECTYNEHNI NPOTUB COOCTBEHHOCTU.

2. B npaBooxpaHUTe/ibHble OpraHbl He MOCTYMaeT Kade-
CTBEHHOW NepBMYHOI MH(OPMaLMK O NprU3HaKax 6aHKpPOT-
CTBa 0T apOUTPAXKHOI0 YNPaBNSIOLLEr0 UM HOBOTO MeHe K-
MeHTa opraHu3aLmu.

3. JKcrepTHas MOAAepXKa Mpu pacc/iefoBaHNmM yro-
NOBHbIX A& 0 6aHKPOTHbIX NPECTYMIEHUSAX ABNAETCA He-
AOCTaTOUHONA.

4. OTCyTCTBYET e4MHO06Pa3HOe TONKOBaHME 6/1aHKETHBIX
npu3HakoB HOpM YK P® 06 0TBETCTBEHHOCTU 3a BaHK-
POTHbIE NPECTYM/EHNS.

5. OTCyTCTBYIOT pasbsacHeHnsa BepxosHoro Cyga P®
no Bonpocam NpuMeHeHUs Hopm YK P® 06 0TBETCTBEH-
HOCTW 3a 6aHKPOTHbIe NpecTynneHus [12, ¢. 110-113; 24, c.
1;25,¢.1].

B pencTBytollemM YK Pd HeT HOpMbI 3a co3aaHune mk-
TUBHOI KPeaUTOPCKOW 3af0/mkeHHOCTW. VccnegoBatensmu
0TMeYaeTcs, YTO Kak 4acTb 06 bEKTUBHON CTOPOHbI 3TO
[esHVe MOXKET BXOAUTb B COCTaB NPECTYNeHUs, Npeay-
CMOTPEHHOrO CT. 197 YK P® «DUKTUBHOE 6aHKPOTCTBOY.
[Mpn 3TOM OTMeYaeTCs, YTO perynmpoBaHuns, KOTOPOe OCy-
LLLeCTBNISIETCA YKa3aHHOI MPaBOBOM HOPMOIA, ABHO HefoCcTa-
TOYHO /19 NONHOLEHHOW 3alMTbl NPaB 1 3aKOHHbIX UHTE-
PeCcoB KpeauTOpPOB, MOCKO/IbKY 3HaUMTe/IbHasA YacTb AESHUIA,
NMEIOLLMX MOBbILIEHHYIO 0OLLECTBEHHYIO OMACHOCTb, 3TOM
cTaTbeil YK P® He oxBaTbiBaeTCsl. B 3TOW CBA3M aBTOP CO-
rNaceH C NPeanoXeHveM, BbiCKazaHHbIM TpeTbsAkoBbIM K. B,
0 HeobxoamMMocTu BBecTU B YK P® HopMmy 06 OTBETCTBEH-
HOCTW 3a co3faHne PUKTUBHOW KPeanUTOPCKOI 3a0/KeH-
HocTw [26, ¢. 94-96].

ABTOp cOrfiaceéH ¢ MHEHMWEM, BbICKa3aHHbIM
Metposbim M. W., cornacHoO KOTOPOMY O4HUM N3 HeLO-
CTaTKOB CT. 196 YK P® fABnsAeTCA T0, UTO OHA HE NMO3BONSAET
NpUB/EYb K YrOOBHOW OTBETCTBEHHOCTU MHBIX, TaK Hasbl-
BaeMbIX KOHTPONMPYIOLLMX NNLL, NOHATUE KOTOPbIX AaHO,
B YaCTHOCTHK, B CT. 61.10 3akoHa 0 6aHKpPOTCTBE. M3 MaTe-
pranos cyAe6HOM NPakTUKW BULHO, YTO AENCTBUSA UHbIX
KOHTPOAMPYHOLWMX NKL, (38 NCKIOYEHNEM PYKOBOANUTENS,
yupeauTens (y4acTHMKA)) HepeaKo NPeaCcTaBNsoT 60/bLUYH
0O0LLIeCTBEHHYHO OMAacHOCTb, NMOCKO/MbKY Takue nuua moryT
BMIVATb Ha [eATeNIbHOCTb OpraHm3aummy Yepes ee pyKoBoOf-
CTBO, KaK Obl CKPbIBAsACb 3a «KOPMNOPATUBHLIM MOKPOBOM»
Apyroro ropuanyeckoro nuua [12, c. 110-113]. Moatomy
aBTOp BCeLLeNI0 NOALEPXUBAET paLMOHanbHOE 1 CBOEBpe-
MEeHHOe, 06BLEKTVBHO Ha3peBLUee Npea/ioXKeHne 0 Heobxo-
AMMOCTU pacLUMpeHunst nepeyHs cy6GbeKToB, KOTOpble Mof-
NeXXaT NPUBMIEYEHUIO K OTBETCTBEHHOCTM 3a NPeAHaMepeHHOoe
6aHKpPOTCTBO.

MpaBonprMeHWTeb B NOC/EAHEe BPEMS CTasl BbICTYMNATb
C MPeanoKeHNAMU 0 HEOOXOANMOCTU LeKPUMUHAIU3ALMN
npegHamepeHHoro 1 PUKTUBHOIO 6aHKpOTCTBA. Hanpumep,
Ha 3acefiaH1K Mpe3nanyMa 06LLECTBEHHOMO coBeTa npy MB/,
P® B anpene 2019 6b110 BbICKa3aHO MHEHME O HEO6X0AM-
MOCTW AEKPUMUHANM3aLUN CyLecTByOWMUX cTateil YK
P® o npegHaMepeHHOM U (DUKTUBHOM G6aHKpOTCTBe (196
n 197 YK P®). B kayecTBe NpUYnH 6bIN0 YKa3aHO Ha To,
4TO Ha NPaKTUKe 3TN HOPMbI MPaBOOXPaHUTEbHLIMU Op-
raHamu He npumeHsaTesa. Hanpumep, 1. 197 YK P® He unc-
Nosib3yeTcs 3a OTCYTCTBUS NPUYMH 1 YCNOBUIA ANsi COBEp-
LUEHWSA NPEeCTYNIeHNs, MPeSYCMOTPEHHOIO 3TON CTaTbei.
KBanuumkauma NpecTyrnHbIX NOCAraTeNIbCTB OCYLLECTBNSA-
eTcA B 60/IbLUMHCTBE CBOEM M0 MHbIM cTaTbsM (201, 159, 160
nT.4.). Oen, BO30YXAEHHbIX N0 6aHKPOTHLIM CTaTbAM Maslo.
370 BefleT K TOMY, YTO HET BO3MOXHOCTU 0600LLMTb Npak-
TUKY, pa3paboTaTtb eAnHbIe 415 BCEX METOLUKN U NOAXOAbI
paccnefoBaHMI0 3TUX NPECTYMNIEHNIA. DTO OCNIOKHSAETCA TeM,
4TO, KaK NpaBuno, (UrypaHTbl TaKUX AN ABNAKOTCH y4acT-
HUKamMy apBunTpaXKHbIX (rpaXkAaHCKUX) MpoLeccoB. B HMX
BeAyTCA CNopbl 0 MPUHAAMNEXHOCTU UMYLLECTBA U UMYLLe-
CTBEHHbIX NpaB A0/MKHUKa-6aHKpOTa.

TonbKo nocre 3aBepLUeHns 3TUX NPOLLECCOB NPaBooXpa-
HUTE/IbHbIE OPraHbl MOMYy4YalT 06 LEKTVBHYH BO3MOXHOCTh
NPUCTYNUTb K PaccnefoBaHUI0 Yros0BHOIO fena.

Takas nosunuma MB/, Poccun BCTynaeT B NPOTUBOPeYme
C MHEHWEM [/1aBbl FOCYapCTBa, BbICKA3aHHOM UM B MepeyHe
nopyyeHnii MpasuTenbeTBY PP, OTHOCUTENILHO COBEPLLEH-
CTBOBAHMWS MHCTUTYTa HECOCTOATE/IbHOCTU (6aHKPOT-
cTBa). MNMpe3ngeHT P® npeanioXmn ycTaHOBUTb KBaUu-
LiMpOBaHHbIe COCTaBbl MPECTYNNEHNIA, NPeLYCMOTPEHHbIX
cratbamu 1951 196 YK P®, noBbILLAIOLLMX OTBETCTBEHHOCTb
3a UX COBepLLEHMe rPyNnoli UL, No NpeLBapuUTebHOMY Cro-
BOPY, OPraH130BaHHOW rpynmow, IMLLOM C UCNOMb30BaHWEM
CNY>ke6HOr0 NOMOXKEHWSA, apOUTPaXKHbLIM YNPaBAAOLMM
WM NINKBULATOPOM, @ TaKXKe HafleNNTb OpraHbl BNacTy Nnos-
HOMOUMSIMM MO NPOBEPKe 060CHOBAHHOCTY 3aK/OUEHWT
apobUTPaXKHbLIX YNPaBAALWMNX O HANYUN U OTCYTCTBUM
NPU3HAKOB NpeAHAMEPEHHOr0 NN PUKTUBHOIO 6aHKPOT-
CTBa [JO/MKHWKOB.

B pab6ote 'ypoBa A. A. 6bina UccnegoBaHa npobnema-
TUKa HeOBXOAMMOCTY NPUCYTCTBUSA B YronoBHOM Kopgekce
P® 6aHKpOTHbIX cocTaBoB [27, c. 1]. MpoBeas aeTabHbIl
aHann3, aBTop NpuLLen K BbIBOAY O TOM, YTO «OTMeHa CT.
cT. 195, 196, 197 YK P® npefcTaBnsieTcss HeonpaeaaHHOM
KaK C NPaBOBOM TOUKM 3PEHNS, TaK U C TOUKU 3pEHNS BINAHUS
TaKoM OTMeHbI Ha NpaBa 1 UHTepPeChl NpegnpuHUMaTeneii».
OCHOBHOI BbIBOZ, CAeMTaHHbI aBTOPOM, 3aK/H04aeTCs B TOM,
4yTO pehOpMUPOBaHUE YTONIOBHOIO 3aKOHAa JO/MKHO UATU
no NyTW MOfiepHM3aLMN 6aHKPOTHBIX COCTABOB, a He KX fJe-
KpUMUHanm3aLmun. HeobxoamMmo nocnefoBaTeNibHO U Liene-
Hanpas/feHHO NPOBOAMTb Aa/bHeliLLiee COBEPLUEHCTBOBAHNE
YKn YTIK. Takke cnegfyeT yaennTs LO/MKHOE BHUMaHME TLa-
TeNbHOW MOArOTOBKE KL, BEAYLWUX paccnefoBaHne 6aHK-
POTHbIX MPECTYMN/IEHWNIA.

NanwwuH B. ®., paccmMOTpeB UCTOPUIO Pa3BUTUA U MNep-
CMeKTMBbI COBEPLUEHCTBOBAHMA YIOIOBHOIO 3aKOHOMa-



TeNbCTBa, KaK CPeACTBO MPOTUBOAENCTBMSA 3KOHOMMYe-
CKOV NpecTynHOCTK, NPULLEN K CleaytowM BbiBogam [28,
c. 1-3]:

— peLUeHNs, KOTOPble FocyaapCTBO NPUHUMAET MO KPU-
MUHaIN3aLUn N JEKPUMUHANN3ALMN SeAHWIA, OXBa-
TbIBaEMbIX NONOXeHUAMN 1. 22 YK P®, asndoTca
B BbICLLIE}i CTEMEHWN NPOTMBOPEYMBLIMY;

— npoBogumoe pedopmupoBaHue rn. 22 YK PO Ha-
NPAMYI0 3aBUCUT OT 3KOHOMMWYECKOW CUTyauuu
B CTpaHe (OHa He cTabu/bHa) U He OT/IMYaeTCs noc/e-
[0BaTeIbHOCTBHO; Lie/b MPeynpeXxXaeHNs COBEPLLEHUS
3KOHOMMYECKUX MPECTYMNEHWNIA He AOCTUraeTCs; ro-
CYAapCTBO NbITaeTCA NONYYNTb UMYLLIECTBEHHYIO Bbl-
rofy, BBOASA CaHKLMK B BUZE LUTPaghoB MO OTAENbHbIM
CTaTbsIM [NaBbl;

— TOCyfapcTBO CBOUMM AEACTBUSIMU «HE TO/bKO yMa-
NSIeT NPEBEHTMBHOE 3HAYeHME YrONOBHOMO 3aKOHa,
HO 1 CNOCOBCTBYET POCTY COBEPLUEHUS MPECTyn-
NEHWI, YronoBHON OTBETCTBEHHOCTU 3a KOTOpPbIE
MOXHO M36eXaTb Ha 3aKOHHbIX OCHOBAaHMAX Jaxke
npy HaMUMKM [O6POTHO AOKa3aTeNbCTBEHHOM 6asbl
no feny»,;

— npaBOBble HOPMbI 006 YrOM0BHOW OTBETCTBEHHOCTM
3a COBEpLUEHME NPECTYN/EHNA B 3KOHOMMYECKO
cthepe B psge cyyaeB 061a4at0T 0UYEHb HU3KUM Ka-
yecTBOM (Hanpumep, cT. 197 YK P®, 0 uem cka3aHo
BblLLE).

MpoBess nccnefoBaHve No 6aHKPOTHLIM NPECTYNNEHNAM

NPUMEHUNTENBHO K YeTbIPEM OCHOBHbLIM Mapajurmam npo-

NuTteparypa:

TUBOAENCTBMA NpecTynHocTH LLecTakosa [. A., aBTop npu-
XOOUT K TEM e BbIBOLAM, KOTOPbIE MM ObIN CHOPMYINPO-
BaHbl paHee [29, ¢. 128], a UMEHHO:

1. PocT uncna 6aHKPOTCTB NOPOXKAAET YBENYEHNE Npe-
CTYN/IEHWNIA B 3TOW chepe 1, COOTBETCTBEHHO, BEAET K yBe-
NINYEHNI0 pPa3MepoB MaTepuanbHoro yulep6a, npuumnHse-
MOTO 3TUMM NPECTYNNEHNAMU, 3TO CBUAETENILCTBYET O TOM,
4TO MPUBUTKE NHOAAM CUCTEMbI CAMOOTPaHNYEHUIA B CO-
BOKYMHOCTMW C MOC/Ne0BaTe/IbHbIM paspelleHnemM Kpu-
MWUHOTEHHbIX NPOTUBOPEYNiA B 06LLECTBE FOCYAAPCTBOM,
MPaKTUYECKM He OCYLLECTB/IAETCSH, a 3TO CBUAETE/LCTBYET,
4TO NepBsas 1 BTOpas napagurmel LLlectakoBa OTKPOBEHHO
«BYKCYHOT».

2. TpeTbA, pernpeccuBHas Napagmrma, Takke HakTNyecKu
He paboTaeT, T.K. FOCyapCTBO He MOXKeT [JO KOHLa onpese-
NINTLCA, MO KaKoMy NyTv emy CnefyeTt UATU: MPOBOAUTL MO-
[epHM3aLMi0 6aHKPOTHBIX COCTABOB W/IN OCYLLECTBUTB UX [e-
KPYMWHANIN3aLMIO.

3. MoTepreBLUMM B 6aHKPOTHOM MPECTYMIEHUN, KaK Npa-
BWJI0, BbICTYNaeT KPeamTop, 04HAKO CErofHsALLIHee noso-
YKeHMe 3aKOHOfaTe/IbHbIX HOPM He NMo3BoNseT 06ecneunTb
BOCCTaHOB/IEHWE ero MOMOXEHWA, T. €. PeCTETY TUBHAA — YeT-
BepTasa napagurMa rocyfapcTsoM He peann3oBaHa.

Takvm 06pa3om, ¢ y4eTOM MPUBEAEHHbIX Bbllle A0-
BOZOB pa3/INYHbIX MUCC/ef0BaTeNei ciefyeT roBOpUTb O TOM,
4TO U3 YeTbIPeX, YKa3aHHbIX BblLLe, Napafurm npoTUBOAeN-
cTBMA npecTynHocTu LlecTtakoBa [. A. Ha CerofHsALWHWI
[eHb HU 0fjHa HaZinexalLimm 06pa3oM rocyjapCcTBoM He pea-
NN30BaHa.

1. PeweTHukoB A. 0. KpumuHonorus. CTyaumu. YuebHble Matepuanbl ans cTyaeHToB. — 2014. [SneKTPOHHbIN pe-
cypc] — Pexxum gocTyna: https://studme.org/82400/pravo/kriminologicheskaya_harakteristika_prestupleniy_sfere

ekonomiki (pata o6palueHns 09.01.2021).

2. JNatbinos P. L. KpumnHonorns. neKTPOHHBIN yYebHUK 415 CTyaeHTOB. — 2015. [3neKTpOoHHbI pecypc] — Pexxum
poctyna: http://be5.biz/pravo/k035/51. html (gata obpaleHns 09.01.2021).

3. KonecHukos B. B. 3koHOMUYecKast KpuMuHonorus // KpriMMHonorust: B4epa, CerofHs, 3aBTpa. SKOHOMUYECKOoe npe-
CTyMNHOCTMBeAEHNE [SneKTpOoHHBbIN pecypc] — Pexxum gocTyna: http://criminologyclub.ru/prestupnostivedcheskie-
otrasli/ekonomicheskoe-prestupnostivedenie/313-2017-12—-16—-08-07-50. html (gata o6paweHuns 09.01.2021).

4. Llectakos . A. KpumunHonorus (cepyst «YU4ebHMKM 1 y4ebHble nocobus») / 4. A. LLlectakoB. — M. KOpuanyeckuii LLeHTp-
npecc, 2006. — 710 c¢. [9neKTpoHHBIA pecypc] — Pexxum goctyna: https://www.litres.ru/dmitriy-shestakov-5723150/
kriminologiya/chitat-onlayn/ (gata o6patieHus 09.01.2021).

5. LWectakos [.A. CyxaeHns pa3HblxX leT 0 NPOTUBOAENCTBUM NpecTynHOCTW// KpMnHOMOrns: BUepa, CerogHs, 3a-
BTpa. ObLLas npecTynHOCTVBeAYeCKas Teopusi [SneKTPOHHbI pecypc] — Pexxum goctyna: http://criminologyclub.
ru/obschaya-prestupnostivedcheskaya-teoriya/29-protivodeistvie-prestupnosti/294—2017-02—27-06—-40-24. html (gaTa

o6pauieHms 09.01.2021).

6. O rocyaapCTBeHHOI PerncTpaLum PUANYECKNX L, Y MHAMBUAYaNbHbIX NPeLNPUHMMAaTENei: esepanbHbIii 3aK0H
oT 08.08.2001 Ne129-d3 (pes. oT 19.10.2020) [AnekTpoHHbIi pecypc] // VIC «Kopekc: 6 nokoneHve» VIHTepHeT. —

Pexxum focTyna: Co6CTBEHHas MporpaMma.

7. Yucno 6aHKpOTCTB BbIPOC/IO NOYTK B MONATOPA pa3a. [ANeKTPOHHbI pecypc] — Pexkum gocTtyna: https://www.rbc.ru/
economics/24/06/2019/5d0cf3fc9a7947ccc62515h9. (nata o6paleHns 09.01.2021).

8. O HecocTosATeNbHOCTM (6aHKPOTCTBE): (hegepaibHbIN 3aKOH 0T 26.10.2002 Ne 127-d3 (pep, o1 01.10.2020) [SneKTPOHHbII
pecypc] // C «Kogekc: 6 mokoneHune» MHTepHeT. — Pexxnm goctyna: Co6CTBeHHas nporpaMma.

9. OcmaHoBa 1. 0. HenobpocoBecTHble AeCTBUSA NPU HECOCTOATENbHOCTU (6aHKPOTCTBE). [lnccepTaLms Ha conckaHue
yUeHOUi CTeneHV KaHAMAaTa IOPUANYECKNX HayK. — M., 2018. — 206 c. [neKTpOoHHbIN pecypc] — Pexxkum foctyna:
https://izak.ru/upload/iblock/7e5/7e51bc0Oc4755ae9ee619510198b8f717. pdf (nata obpateHus 09.01.2021).

eAULONLRHUINNAN 1 BUIOLOHUANAY

33



1 OPUANYECKNA BeCTHUK N2 (26) / 2021

v

HoBb!

34

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

MocTtaHoBneHwue MneHyma BepxoBHoro Cypaa Poccuiickoin ®egepaumm ot 21 fekabps 2017 1. Ne53 «O HeKoTopbIx
BOMPOCax, CBSA3aHHbIX C MPUBNEYEHMNEM KOHTPOANPYIOLWMX AO/MKHMKA NNL, K OTBETCTBEHHOCTM Npy 6aHKPOTCTBE»
[GnekTpoHHbI pecypc] // IC «Kopekc: 6 nokoneHme» VIHTepHeT. — Pexxum gocTyna: Co6CTBEHHas NporpaMma.
O630p cyaebHOM NPaKTUKKM paspeLLeHns CopoB, CBA3aHHbIX C YCTaHOB/IEHWEM B Mpoueaypax 6aHKpOTCTBa Tpebo-
BaHWI KOHTPONMPYHOLWMX LOMKHMKA 1 ahrUanpoBaHHbIX C HUM L, YTBePXKAeH Mpe3nanymom BepxosHoro Cyga
P® 29.01.2020 r. [3neKTpoHHbIN pecypc] // VIC «Kogekce: 6 mokoneHne» ViHTepHeT. — Pexxnm goctyna; Co6CcTBEHHaS
nporpavma.

MeTtpos [. V. YronoBHoe npaBonpuMeHeHE B KOHTEKCTe NPOLeAYypbl 6aHKPOTCTBA [SneKTPOHHBIN pecypc] // Mpaso
N rocyfapcTBo: Teopus 1 npakTuka. — 2020. — Ne 4 (184). C. 110-113. — Pexkum gocTyna: https://mosadvo.ru/articles/
ugolovnoe_pravo/ugolovnoe_pravoprimenenie_v_kontekste/ (aata obpatieHunsi 09.01.2021).

KoHpgpaTbeB HO. A. MpecTynneHns B cihepe KpeanTHbIX OTHOLLIEHWI BO B3aMMOCBS3N C KPUMUHANbHbIMW 6aHKPOT-
cTBamu: y4ebHoe nocobue / KoHgpatbes HO. A. — MockBa: Bcepoccuiicknii rocyfapCTBEHHbIA YHUBEPCUTET HOCTULUN
(PMA MuHtocTta Poccun), 2014, — 116 ¢. — ISBN 978-5-89172-847-9. [OneKTpOHHbIN pecypc] — Pexxnm goctyna:
URL: http://www.iprbookshop.ru/47261. html (gata o6pateHus: 09.01.2021).

YronoBHbIn kKogekc Poccuiickoin ®eaepauun: eaepanbHblii 3akoH 0T 13.06.1996 Ne63-d3 (pea. oT 31.07.2020)
[GnekTpoHHbIi pecypc] // IC «Kopaekc: 6 nokoneHme» VIHTepHeT. — Pexkum goctyna: Co6cTBeHHas nporpamma.
raBpunosa H. A. MeToauka paccnefoBaHns npeaHaMepeHHbIX 6aHKPOTCTB. [uccepTaLms Ha COMCKaHMe yHeHO CTe-
NeHN KaHAMaaTa lpuanyecknx Hayk. — M., 2017. — 238 c. [3neKTpoHHbIN pecypc] — Pexxnm goctyna: http://www.
sudexpert.ru/diss/gavr_diss_text. pdf (aata obpatueHus: 09.01.2021).

MpaokaaHCKMiA kogeke Pocemiickoli depepaumu, YacTb 1: heaepanbHbIi 3akoH 0T 30.11.1994 Ne51-d3 (peg. o1 31.07.2020)
[GnekTpoHHbIN pecypc] // IC «Kopekc: 6 nokoneHme» VIHTepHeT. — Pexxum gocTyna: Co6CTBEHHas nporpaMma.
MapbuHa H. H. KpuMuHanbHble 6aHKPOTCTBA: 0COOGEHHOCTM COBEPLUEHUNS [DNeKTPOHHbIN pecypc] // BeCTHUK
KpacHogapckoro yHusepcuteTa MB/, Poccun. YronoBHoe npaso U KpumuHonorus. — 2012, — Ne3 (17). C. 29-33. —
Pexxum goctyna: https://cyberleninka.ru/article/n/kriminalnye-bankrotstva-osobennosti-soversheniya. (gata o6pa-
weHwusa: 09.01.2021).

Ha TéMHOI CTOPOHE: YroN0BHbIE PUCKM 6aHKPOTCTBA [INeKTPOHHbIN pecypc] // Mpaso. py. Cnewsbinyck: 6aHKPOT-
cTB0. 20.10.2019 — Pexkum gocTyna: https://pravo.ru/story/214893/ (nata o6patyeHuns: 09.01.2021).

Caiit CygebHoro aenaptameHTa npu BepxoBHoM Cyfe Poccuiickol defepaunn. Pexxnm goctyna: http://www.cdep.
ru/index. php?id=79 (gata obpatueHust: 09.01.2021).

KapTawes N. ., OcuneHko H.E. KpyumuHanornyeckas xapakTepucTmka nul, CoBepLUatowmMx NpecTynieHums
B cthepe KpeauTHO-(MHAHCOBBIX OTHOLLEHWI // LIeHTpasibHbIA HayUHbIV BeCTHMK. — 2019. — T. 4 Ne 3S (68). C. 9-11
[3nekTpoHHbIN pecypc] — Pexxum goctyna: http://cscb.su/n/0403s01/0403s01004. htm (gata o6paiieHns; 09.01.2021).
Tokapes [. C. MNMpaBoBas XapaKTepucTMKa NOCAraTeNlbCTB B Cpepe HeCOCTOATENIbHOCTU (6aHKPOTCTBA) // BeCTHUK
HOXXHO-YpanbCKoro rocyapCTBEHHOr0 yHMBepcuTeTa. — YUensabuHck: M3a-8o HOYplY. — 2009. — Ne 19 (152) Bbin.
18. — C. 61-65. [OneKTpOHHbIN pecypc] — Pexxum goctyna: https://vestnik.susu.ru/ (aata obpawieHms: 09.01.2021).
boTtawesa A. X. K BOMpocy 0 IMYHOCTN NPECTYNHUKA COBEPLUAILLErO MOLLUEHHNYECTBO B 6aHKOBCKOW cdiepe //
O6uecTBO M NpaBo. — 2009. — Ne 2 (24). — C. 96—100 [SneKTpoHHbI pecypc] — Pexxum gocTyna: https://cyberleninka.
ru/article/n/k-voprosu-o-lichnosti-prestupnika-sovershayuschego-moshennichestvo-v-bankovskoy-sfere (gata o6pa-
weHmns: 09.01.2021).

ViBaHoBa A. E. XapakTepucTuKa IMYHOCTH, COBEPLUAtOLLE SKOHOMUYECKUE NPeCTYN/IeHns // BeCTHUK TaraHPOrckoro
VIHCTUTYTa YnpaBneHmst SKOHOMUKM, — 2015. — Ne 2, — C. 57—60 [9neKTPOHHbI pecypc] — Pexkum goctyna: https://
cyberleninka.ru/article/n/harakteristika-lichnosti-sovershayuschey-ekonomicheskie-prestupleniya (gata o6patieHus:
09.01.2021).

Nackano A.H. MpoTrBopeuns cyaebHOM NpakTVKM Mo Aenam 0 KpUMUHaIbHOM 6aHKPOTCTBE. 10 MOTVBaM Hen3faH-
HOro noctaHoBneHus MneHyma BepxoBHoro Cyaa P® [AneKTpoHHbI pecypc] // AfBokaTckasi raseta. 14.12.2018 —
Pexxnm goctyna: https:.//www.advgazeta.ru/avtory/lyaskalo-aleksey/ (aata obpatieHust: 09.01.2021).

Cypne6Hasi npakTuKa Mo yrosioBHbIM enam 0 NPeCTYNIEHNSIX, CBA3aHHbIX C 6aHKPOTCTBOM. CeMmnHap NP NOALEPIKKe
YuebHoro LeHTpa «HTeptake» 1 NpaBoBoro 6tpo «OneBUHCKUIA, BytoKAH 1 napTHepbI» [SNeKTPOHHBIA pecypc] //
22.06.2017 — Pexkum goctyna: http://download.fedresurs.ru//1ackano.%20baHKpoTHbIE%20npecTynneHnA%20%28npe-
3eHTauusa%29. pdf (gata obpaweHns: 09.01.2021).

TpeTbsikoB K. B. ®UKTMBHAA KpeauTopcKas 3af0/KeHHOCTb Npy 6aHKPOTCTBE: YrOM0BHO-NPaBOBOI acnekT
[GnekTpoHHbI pecypc] // VimyLiecTBeHHbIe OTHOLWEHUS B Poccuiickoin ®eaepaumm. 2019. Ne11. C. 94-96 //— Pexxum
poctyna: https://urfac.ru/?p=2938

rypoB A. A. Hy>xHbl in YK 6aHKPOTHbIe cOCTaBbl? 3aKoH. py. CneuBbinyck: 6aHKpoTCTBO. 21.05.2019 — Pexkum fo-
cryna: https://zakon.ru/blog/2019/05/21/nuzhny_li_uk_rf_bankrotnye_sostavy#comment_513277

NanwwuH B. ®. YronoBHoe 3aKOHOAaTeIbCTBO KaK CPeACTBO MPOTMBOAENCTBNA 3KOHOMUYECKON NPeCcTYNHOCTH
UCTOPYSA Pa3BUTUSA 1 NePCMEKTYBbI COBEPLLEHCTBOBaHNSA // KprMMHONOrus: BYepa, cerogHs, 3astpa. — 2015 —



29.

Ne 3 (38). [QnekTpoHHbINA pecypc] — Pexxum goctyna: http://criminologyclub.ru/criminologyyesterdaytodaytomo
rrow/223-3-38-2015. html

Kpacuukuid A. J1. 3KoHOMUYecKas KpUMUHOMOTUA 1 6aHKPOTHbIe MPecTynneHuns // HayuHble ncciegoBaHns v MHHO-
BaLMK: COOPHMK M30bpaHHbIX cTaTei 11 MexxayHapoAHOW Hay4HO-MPaKTUYeCcKon KoHgepeHuun. — Capatos: HOO
«Lindpoasi Hayka». — 2021. — C. 121-128 [OneKTpOHHbI pecypc] — Pexxum goctyna: https://digitalnauka.ru/new_
konferencii/

eAULONLRHUINNAN 1 BUIOLOHUANAY

35



1 tOpUANYECKNiA BeCTHUK N2 (26) / 2021

%

HoBb!

36

MEXAYHAPOAOHOE MNMPABO

Protection of foreign investors in terms of nationalization in
Indonesia and its practice in Indonesia in terms of the Law No. 25 of

2007 concerning Investments

Jessica Korli Restiana, master's degree student
Shanghai University of Politics and Law (Shanghai, China)

Indonesia is one of the countries targeted by many foreign investors because of its natural wealth, such as oil, gas and coal mining. For
attracting more foreign investors to invest to Indonesia, Indonesia ensure that under the Law No. 25 of 2007 concerning Investments,
the foreign investor shall receive equitable treatments and other minimum standard treatments. However, the foreign investors
still have probability that their investment might be get nationalization or expropriation by the government of Indonesia. Based
on this issue, this research will find out the legal certainty and how the law protects foreign investors from the nationalization and
expropriation. This research will also write the practical case in which Indonesia Government did nationalization. This research
finds out that Indonesia did nationalization for increasing the economic conditions of its country. There is no special or detail law

instruments that governs nationalization.

Keywords: Investment, Indonesia, Nationalization, Foreign Investment

B ackground / Introduction

Indonesia is the fourthcountry of the most populous
country in the world and is ranked 15™ as the largest economy
in the world. However, in Asia, Indonesia is ranked  h with
the largest economy and one of the fastest growing countries
in the G-20. In terms of natural resources, Indonesia is the
world's second largest center of biodiversity a er Brazil.

With this wealth of resources, Indonesia is certainly one of
the countries that foreign investors want to invest in Indonesia.
And foreign investment in Indonesia has a very important
role for local communities because this investment has an
impact on the lives of local communities and the economy of
the Indonesian state.

Considering the important meaning of investment in
Indonesia, there is a need for legal certainty regarding legal
protection for investors and other matters relating to the
function of foreign investment in Indonesia.

The legal protection of foreign investors

Historically, the existence of foreign investment in
Indonesia is actually not a new phenomenon, considering
that foreign capital has been present in Indonesia since Dutch
colonial times. Although, the purpose in the past was for the
bene t of the Dutch colonial nation, not for Indonesia.

In terms of Indonesia's main and highest law, namely the
1945 Constitution of the Republic of Indonesia, there is a
constitutional mandate that is listed in the fourth paragraph
of the Preambule, and Article 33 Paragraph (2). In summary,
the 1945 Constitution mandates that everything related to
the production sector are important for the state and vital
for livelihood of the people at large shall be controlled by the

state. e land, and waters and natural wealth contained in
it shall be controlled by the state and utilized for the optimal
welfare of the people.

The regulations regarding investment are regulated in
Law No. 25 of 2007 concerning Investments. In the Law, the
de nitions of investment means any form of investing activity
by both domestic investors and foreign investors to do business
in the territory of Indonesia. Foreign investment means an
investing activity to do business in the territory of Republic
of Indonesia that is carried out by a foreign investor both
by use of all foreign capital and by engagement in an joint
venture with a domestic investor. However, under Article
5 Paragraph (2) of the Law, foreign investments must be in
form of a limited liability company under Indonesian Law,
and domiciled within the territory of the state of Republic of
Indonesia, unless provided otherwise by law.

In case if the investment is a joint venture between domestic
and foreign investors, then under Article 5 Paragraph (3), it
shall in the form of a limited liability company. ey also shall
subscribe for shares at the time the limited liability company
is establish, purchase shares, and take another method in
accordance with provisions of laws and regulations.

To attract more foreign investors to invest in Indonesia,
Indonesia guarantee the treatments for foreign investors
under article 3 and 6 of the Law No. 25 of 2007 concerning
Investments. Under Article 3 Paragraph (1) of the Law, it
says that investments shall be conducted based of the
principle of legal certainty, transparency, accountability,
equitable and non-discriminatory treatment against country
of foreign, togetherness, e ciency in justice, sustainability,



accentuating the environmental protection and conservation,
independence, and balanced advancement and national
economic unity. Meanwhile, under Article 6 of the Law, is
stated that the Government shall accord equitable treatment
to all investors of any countries that carry out investment
activities in Indonesia in accordance with provisions of laws
and regulations. But this treatment shall not apply to investors
of a country that has acquired privileges by virtue of a treaty
with Indonesia. “Privilege” is, inter alia, a privilege related to
customs units, free trade zones, common markets, monetary
units, institutions of a similar kind, and bilateral, regional, or
multilateral agreements between the Government of Indonesia
and the government of a foreign country concerning particular
privileges in the conduct of investments.

Meanwhile, under article 34 of the Law No. 25 of 2007
concerning Investments, business entities or individuals as
intended by Article 5 in this Law that fail to ful Il obligations
as provided for by Article 15 may be imposed administrative
sanctions in the form of a written warning, a restriction of
the business activity, freeing or even closure of the business
activity or investment facilities. Further, Under Article 33 of
the Law No. 25 of 2007 concerning Investments, domestic
investors and foreign investors who make investments in
the form of a limited liability company are prohibited from
entering into an agreement or making a statement asserting
that share ownership in a limited liability company is for and in
the name of another person. If they enter into that agreement,
then by the law of Indonesia, such an agreement or statement
is declared to be void. e purpose of this rule is to prevent
a situation where a company is formally owned by a person,
but in actually or in substance of the owner of the company
is someone else.

Indonesia governs about dispute settlement under Article
32 of the Law No. 25 of 2007 concerning Investments Where an
investment disputes arises between the Indonesia Government
and an investor. e rststep is, such parties shall rst settle
the dispute through deliberation to reach a consensus. Where
a dispute settlement through deliberations fails, such a dispute
settlement may be made through arbitration or alternative
dispute resolution or a court of law in accordance with
provisions of laws and regulations. Where an investment
dispute arises between the Indonesia Government and a
foreign investor, then such parties shall settle the dispute
through international arbitration that must be agreed on by
the parties.

The legal protection of foreign investors in the terms of
nationalization

As time goes by, investment activities in Indonesia by
foreign investors are increasing. However, when foreign capital
then dominates the national economy, there is a possibility
that economic dependence on foreign investment will occur.
And this can lead to hostility towards foreign investors, and
manifested with the political decision of the Indonesian
government to nationalize or take over the foreign capital,
which called as expropriation.

Nationalization is de ned as the transfer of ownership
from private property to the state which is driven by economic

motives and pro ts, no longer for individual interests, but for
the bene t of society and its exploitation continues, meaning
that the state has the opportunity to control trade. In short, it
means the process of a government taking control of a foreign
business or industry in the territory of the host state.

However, nationalization or expropriation is ruled under
article 7 of the Law No. 25 of 2007 concerning Investments.
It says in the Paragraph (1) that the government shall take
no measures of nationalization or expropriation against the
proprietary rights of investors, unless provided by law. In the
Paragraph (3), it says where the government takes measures
of nationalization or expropriation, then the government shall
pay compensation the amount of which shall be established
by market value. e de nition of market value is value that
is established in accordance with the internationally-accepted
methods adopted by an independent appraiser named by the
parties. However, Paragraph 3 also made it clear that if both
parties fail to reach an agreement of compensation or damages,
the settlement shall be made through arbitration.

The nationalization rules create legal uncertainty
for foreign investors to invest in Indonesia because this
provision is dualism. e government guarantees not to take
any nationalization action, however, the government also
guarantees that it will pay compensation if it is going to take
nationalization action. This is a problem with investment
activities in Indonesia, given the possibility of whether it
will impede the ow of investment from foreign investors to
Indonesia.

In the world of international law, UN General Assembly
Resolution 3281 of 1974 concerning the Charter of Economic
Rightsand Duties of States recognizes the right of every country
to freely exercise its sovereignty, including in the ownership
and use of natural resources in its economic activities. Under
the Article 2 Paragraph (c) states that, «each state has the right
to nationalize, expropriate or transfer ownership of foreign
property, in which case appropriate compensation should be
paid by the State adopting such measures, taking into account
its relevant laws and regulations and all circumstances that the
State considers pertinent.»

is is in line with the state constitution which mandates
government intervention in sectors that control the lives
of many people, indicating that Indonesia is actually a
country that adheres to the concept of welfare. Government
intervention can be in the form of established laws and policies
whose orientation is the welfare of the people at large. e
constitutional mandate, coupled with the condition of the
abundant natural wealth, as well as the increasingly quality
Indonesian Human Resources are the basis for the Government
to be able to take nationalization actions against foreign
investors. Of course, there are processes and procedures that
must be followed when the Government intends to conduct
the Nationalization of Foreign Investors.

From the point of view of international law, a country
can nationalize due to ve reasons, namely to maintain the
country's sovereignty, for the public purpose, the existence
of force majeure, the existence of state action that is necessity
and public order.
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According to international law, every country has
sovereignty and equal position. e scope of state sovereignty
is very broad, but in brief, state sovereignty is a form of state
power to carry out an independent action without being
in uenced by any party.

Apart from state sovereignty, a country can conduct
nationalization on the basis of the public purpose. The
intended purposes are the economic purposes of the
Indonesian state, while the «public» context refers to citizens
of Indonesia. With regard to public purpose, the Government
of the country must rst review the data as a whole before
proposing nationalization.  us, the opportunity to carry out
nationalization will be greater without having to get resistance
or dispute from these foreign investors.

e state of force majeure is used by the host state which is
unable to prevent violations of international law that result in
loss of foreign parties. However, the violation occurs outside of
calculation and the will by the Host state. Conditions like this
can prevent the state from being held accountable for losses
incurred by foreign parties. In nationalization, force majeure
can also be understood as a real condition that exists from
the reality of economic life that develops in a society where
nationalization is expected to restore economic conditions or
become even better.

In international law, the actions of a country to
nationalization or expropriation can also be motivated by
the necessity of state.  ese actions are generally carried out
because they are forced, they have no other choice but to
nationalize to reduce the losses that will arise.

Public order can also be used as an excuse for the state to
nationalize. Basically, public order is usually used for matters of
enforcing decisions of an international arbitration institution,
and also as an act of an investment agreement that is contrary
to the laws of that country.  iscon ict can be categorized as
disturbing public order, and the agreement can be null and
void, so that investments made by foreign investors need to
be nationalized by the Indonesian government.

The Practice of Nationalization in Indonesia

In the history of the Indonesian nation's journey, the
nationalization of foreign capital companies has been around
since the independence era. The Indonesian government
has nationalized several times. In 1958, the Indonesian
Government issued the Law number 86 of 1958 concerning
Nationalization. Article 1 of Law number 86 of 1958 concerning
Nationalization states that, «Dutch-owned companies
located in the territory of the Republic of Indonesia which
will be stipulated by a Government Regulation are subject to
Nationalization and declared to be fully owned and free of the
Republic of Indonesia».

Strictly speaking, this law takes over the Dutch company
that was established when the Dutch colonized Indonesia,
and strengthens the security and defense of the country which
at that time was in confrontation with the Kingdom of the
Netherlands in order to liberate West Papua (at that time the
name was Irian Barat). Several companies that were important
to society and considered controlling the economic life of the
Indonesian people were nationalized by the Government of

Indonesia. Pharmaceutical, plantation, electricity and mining
companies changed ownership to Indonesian property. In fact,
several companies became the embryo of the establishment
of state-owned enterprises, such as the State Electricity
Company (called as PLN), also an Indonesian airline called
Garuda Airlines. However, nationalization in this era made
the economy chaotic.  iswas due to the corrupt behavior of
o cials at that time, so that it ended with a great economic
crisisand in ation reaching 600%.

To implement this law, Indonesia then issued a number of
Government Regulations. Nationalization was also imposed
on American and British companies, which was carried out
during Indonesia's confrontation with Malaysia in around
1962. e Indonesian government at that time considered
the American and British governments to be the countries
that provided the main support for the formation of the
Malaysian state. Indonesia views this politics as a form of neo-
colonialism and neo-imperialism. As a form of resistance and
disagreement with these politics, Indonesia has nationalized
foreign investment companies from the two countries.

e latest nationalization carried out by the Government
is the nationalization of PT Indonesia Asaham Alumunium,
which is shortened to PT Inalum. is nationalization was
carried out by acquiring the company's shares. Indonesia's
decision to nationalize PT Inalum was taken a er Indonesia
decided to terminate the 30-year termination agreement
between the Government of Indonesia and Japan. The
management of PT Inalum based on an agreement between
Indonesia and Japan in the Master Agreement for the Asahan
Hydroelectric and Aluminum Project (MA) began on July 7,
1975, and the cooperation contract ended on October 31, 2013.

In the nationalization process of PT Inalum, Indonesia
experienced problems, namely related to the di erence in book
value between Indonesia and Japan. According to Nippon
Asahan Aluminum Co., Ltd., (NAA) Inalum's book value as
of March 2013 reached US $626.1 million. is gureincludes
the value of assets, investment, power plants and smelters.
However, according to the Indonesian government, based on
a nal audit by the Financial and Development Supervisory
Agency (in Indonesia called as Badan Pengawasan Keuangan
dan Pembangunan or BPKB) PT Inalum's book value was only
US $424 million. To resolve this problem, the two parties held
several meetings and nally agreed ona gure to nationalize
PT Inalum of US $5567.7 million.

e process of taking over PT Inalum's shares by Indonesia
took 10 days, and was completed on 19 December 2013.
A er being nationalized by the Indonesian government, the
management of PT Inalum is under the ministry of state-
owned enterprises.  ere were several reasons that encouraged
Indonesia to nationalize PT Inalum. Most importantly, the
aluminum industry has good prospects for the welfare of
the Indonesian people. Estimated growth in demand for
aluminum in the domestic market will increase signi cantly
during the 2010-2030 period to more than triple. PT Inalum
is the only industry that produces aluminum ingots in the
country. In addition, the nationalization of PT Inalum is
expected to help meet the domestic demand for aluminum



raw materials because before the nationalization, 70% of
Inalum's production supply was sent to Japan. e Indonesian
government's move to nationalize PT Inalum was very well
appreciated by the Indonesian people.

Conclusion

Based on the description above, in closing, the conclusion
of this paper is that nationalization in the realm of international
law has o enoccurred in various countries.  isissupported
by several regulations and legal instruments such as the UN
Resolution which states that nationalization can be carried out
on the basis of state sovereignty. Indonesia once carried out
nationalization through laws against companies le behind
by Dutch colonialism. is was motivated by the desire to
improve the economic conditions of the post-independence

country. As time goes by, Indonesia needs foreign investors
to help the country's economy. Nationalization is one of the
considerations and obstacles for foreign investors to invest
in Indonesia. So that of the Law No. 25 of 2007 concerning
Investments regulates that nationalization will not be addressed
to foreign investors but can be done with the existence of laws.
Unfortunately, there are no legal instruments that speci cally
regulate the procedures or standards of nationalization that
will be carried out by Indonesia. Indonesia should have made
a legal instrument that speci cally regulates the procedures
and standards for compensation in the event of nationalization
or expropriation. is is useful for creating a nationalization
mechanism that provides more legal certainty for both
countries and foreign investors.
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