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2. Uctopus rocymapcTsa 1 npasa
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2.MCTOPNA TOCYOAPCTBA N TTPABA

UcTopua cTaHOB/IEHUA MHCTUTYTA 3aWWMTbI NPaB pebEHKA 3a pyboexxoM

Akynosa HOnus AnekcaHgopoBHa, CTYAEHT

Tobonbckas rocygapcrseHHasa coumanbHO-neaarormnyeckaa akagemumsa um. 1.1. MeHpeneesa

Pe6éH0K>> Bceraa siBJsiicss 0coOblM CyObEKTOM MpPaBoOT-
« HOLLIEHHS, TpaBa W CBOOOJIbI KOTOPOTO BCET/a 3aBUCEJH
OT BOJIM POJUTEJEH, a laibHEHIIEM U OT MOJHTHKH TOCylap-
CTBa.

Ewe JomHUUMI YiblMaH xapakTepHsoBaj peOEHKa Kak
JIMUHOCTb € LIATKOH PacCyAuTe/IbHOCTbIO, TOTOMY MpaBa pe-
6¢HKa Bcerja TpeboBasin 0coO0 3aLUThI TOCYIAPCTBA.

Ara npobsema Npolsia Bee NepHojibl HCTOPHH, 3aj1edia Bee
CTpaHbl, HO He MoTepsiia CBOIO aKTyaJIbHOCTb U MO CeH JieHb.

B npeBHem mMupe B 0CHOBe MPAKTHKH BOCIHUTAHMS JETeH
JiezKaJia uiiest MoJIHON POAMTE/IbCKON BJIACTH (Yallle 0TLA ) Hajl
pe6EHKOM.

B pumckom npaBe BiacTb oTLA Obljia a0OCONIOTHOH U §IB-
JISlJIaCh CTPOr0 HAUMOHAJILHBIM HHCTHTYTOM PHMCKHX Ipa-
xjiaH [1]

HMwmenno rsaBa cembu peman cyapOy JeTel, OCTaBUTh
YKU3Hb WJIM 2Ke OTAATh B paGCTBO, HO MOCTEMEHHO TPOUCXO-
JUJ10 ocsablieHue POHTEbCKON BJIACTH, U peGEHOK CTaHo-
BWJICS 0] 3aLLMTY MPaBa.

JleTn moJiyunsii BO3MOXKHOCTb KaJ0BaThCsl B MarucTpar,
TEeM CaMbIM OTPaHHYMB BJACTb pPOAUTeNs Hajx coboi. B uH-
crutyuusx KOcTuHHaHa nosiBUIach 3anuch 0 TOM, YTO POJIH-
TeJu B 00513aTe/IbHOM TIOPSIIKE JIO/KHBI ObIM YIIauuBaTh
U31eP2KKH Ha BocnuTaHue aeteld. OTiesbHO OblIH BblieJIeHbI
He3aKOHHOPOXKAEHHbIE, K IPUMEPY, JAETH-KOHKYOUHbI UMEJIH
npuTsA3aHus 06 aJuMeHTax K 060UM POAUTEJISIM, OCTa/bHbIE
JKe MOTJIM TPeOOBAaTh BHIMJATHI TOJBKO OT MAaTePH HJIH Ke eé
GJIM3KHX POJICTBEHHHKOB.

Co BpemeHeM paclmpsijiacb M HMyLIECTBEHHAasi camo-
crositesibHoCTh JleTell. B TaeBoM Kojekce ykasbiBaercs,
4To oTell Obl1 00513aH BbIIEJSATb ChIHY UMYLLECTBO — Ile-
KyJIeH, 10 JOCTHXKEHUH UM 25 JIeT, U MOCJeJAHUH MOT pacro-
psKaThCsl UM 110 CBOEMY YCMOTPEHHIO aOCOJIIOTHO 3aKOHHO,
HO B cJlyyae ero CMepTH Bcsi COOCTBEHHOCTb 3aKpelisijach
3a POJIUTEJIEM.

Takxke peOGEHOK MOJy4YHJS NPABO BJAJEHHS COCTOSITHUEM
MaTtepu, Ha KOTOpoe OTell He MOT MPeTeHI0BaTh, OH JIULLb Bbl-
MOJIHSAJT POJIb PETEHTA.

Ho Bcé BbIllIe cKazaHHOE OTHOCHJIOCH JIMILIb K JIETSIM CBO-
OO/IHBIX, POIUBILIHMECS, 2Ke B CeMbsIX pabOB He UMM HUKAKHX
1npas, UX cy/b0a MOJHOCTbIO 3aBHCEJA OT BOJIM OCMOMHA.

BesrpanuuHoii BiacTb otua siBasiiack v B IpesHem Kurae.
Tam, popuresb umes npaBo npojatb pe6EHKa, HO 3Ta BO3MOXK-

HOCTb PaClpoCTPaHsIACh JULIb HA MJIAJILINX AETeH, CTaplUnH,
JKe ocTaBaJjcst IoMa U o6Jaial psaoM MpenMylLecTB nepes
ocTasibHbIMU. HakasblBa/Mch ChIHOBbBS U BHYKH, TIbITABILIMECS
0e3 paspelleHHsl OTCEJUTbCS OT OOJIbILIOH CEMbH WJIM TNPH-
CBOHUTb YACTh CEMEHHOT0 HMYIIECTRA.

Takum 06pa3om, MOXKHO CKa3aTb, YTO yKe BO BpeMeHa ro-
CIIOJACTBA PUMCKOro npaBa HayaJloCh CTAHOBJIEHHE JETCKOH
rpaxKIaHCKON MPaBOCNOCOOHOCTH, a FOCYAapCTBY Obla Mpu-
MHUCaHa PoJib BBICLIETO OMEKYHA.

Cpe/lHEBEKOBbE MOXKHO OXapaKTePH30BaTh KakK TepUOJL
co ¢J1abo pa3BUTON NMPABOBOK 3aLMTON JICTCTBA, XKECTOKOCTh
B o6pallleHUH Obl1a XapakTepHa Julst 60JbIIMHCTBA 3aKOHO/1A -
TeJIbHBIX aKTOB TOTO MePHOJA.

Takske kak u B Pume, ryiaBa ceMbd Urpajl OTPOMHYIO POJib,
TaK Harpumep, UCTOpUUECKHE MaMATHHKM HEMELKOTro Cpes-
HEBEKOBOI0 3aKOHOZATe/bCTBA YTBEPXKAAIOT 3a OTLAMH
NpaBo MpojaBaTh JieTell B KpaHHUX CJydasix, BO BPeMs TO-
JIOJIa U JIHLLb C HEKOTOPLIMH OFPaHHYEHUSIMU B 110J1b3Y Npojia-
BaembIxX. «I1IBaGckoe 3epliaso» roBopuT, YTO OTelL BO BpeMsl
HY>K/Ibl MOXKET MO MpaBy MpPojiaTh CBOMX JeTel, HO He B JIOM
nyOJIMYHBIX YKEHIIMH U He i youicTBa. B cakcoHckux ro-
polax 3akoH MpelocTaB/islyl OTLY I[1paBO BO BpeMsl roJofa
MPOAABaTh U 3aKJajbIBATh IeTeH, HO TaK, 4TOObI He ObIJIO MTPH
9TOM OMACHOCTH JI/I51 UX 2KU3HHU M IPUTECHEHUS PEJIHTHO3HBIX
BepOBaHUH.

OTHolIeHHEe CPEHEBEKOBOrO 3aKOHOAATENbCTBA K JAETO-
yOUICTBY OTJIMYAJOCH OT COBPEMEHHOTO B JIBYX MOMEHTaX:
JICTOYOMHCTBO PacCMaTpUBA/IOCh KaK «HEYTO MEeHblIee, YyeM
yOUICTBO», HO, C JAPYrol CTOPOHBI, KaK HEUTO XyJlllee, UeM
HeOpeKHOCTD, NpuBeILas K cMepTH. TeM caMblM BHUMaHHe
LEepKBU Obl10 00palleHO He TOJLKO Ha Ipex poiuTesei, Ho
U Ha Onaronogsyure peGeHKa. Ponutesu He TOJBKO JOJAKHbI
OblIM UMeTb 100pble HaMepeHHsl, HO U 3a00TUTLCS O pebeHKe
B feiictBuTebHOCTH. K npumepy, @paniysckas Canuueckas
npasja rjacusa:

«[Taparpad 1. XXIV. Eciii KTO JIMIINT KH3HU MaJbulKa
10 10 JjieT BK/IIOUMTENBHO W OyIET YJAHUYEH, MPUCYKAACTCS
K yriate 600 cos».

«[Taparpad 4. Ecau KTo JUIINT 2ku3HU peGEéHKa B yTpobe
MaTepH paHblile, YeM OH MOJIYYHUT UMsI, U 3TO OyJIeT 10Ka3aHo,
npucyxnaetcs K onate 100con». [2]

B Tepmanckom mnpaBe cpenneBekoBbst — Kapoumne,
1525 r. Hanucao:
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«Cr. C XXX. JKeHliMHa, KOTOpPas 3JI0yMbILIJIEHHO, TAlHO
¥ 110 CBOEH BoJie YObET CBOEro peGEéHKa, yxKe MoJyYHBLLIEro
JKU3Hb, OYIET coryiacHo o6bluato 3a:kKMBO rorpebeHa u 3abuTa
KOJIbSIMH »

«Cr. C XXXIII. Ecsit KT0-HUOYb U3TOHUT »KUBOK TJIOJL
Y JKEHLIMHbBI MyTEM HACUJIHS, BPEJIHOM MUILIK UM HANIUTKA, TO
MY2KYHHA JI0J2KEH ObITh Ka3HEH (MyTEM OTCEYEHHs TOJIOBbI)
MeUOM, a KEHUIMHA, X0Tsl Obl OHA YYHHHJIA 3TO cama Hajl
co60H, 10/3KHA ObITh YTOMJICHA WK OJBEPrHyTa HHOK CMep-
THOH KagHu» [3].

B Craryrax Besnkoro KuskectBa JIuTOBCKOTO npucyTCT-
BYeT CTaThsl:

«Paznen 11.10. Ecan 661 kT0-HHGYIL H3-3a roJiofia pojal
B paOCTBO...CBOETO CblHA, TO TAKOH JIOrOBOP He J0JIKEH UMETh
CMJIbI, M KOTJIa IPEKPATUTCS TOJIOM, TOT YEJIOBEK, IOCTAB JICHbTH,
OTJIACT UX KPEIUTOPY, a CAM CHOBA CTAHET CBOOOHBIM» [4].

B 11e/10M MOXKHO CKa3aTb, UTO Ha CPEIHEBEKOBOM TpaBe
JIeXKaJl TEOKPATHUECKUE OTIEYaToK, PEJIUrds 3aHUMaJia B TO
BpeMsi OJIHY M3 IVIABEHCTBYIOLLMX MO3ULMI. PasBuTne npaso-
CIOCOGHOCTH JIeTEl POUCXO/MJIO HE OUeHb UHTEHCHBHO, T. K.
peOEHOK BBICTyNaJ B KaUeCTBE TOBapa Uik pad. CHJIbl U POIIU-
TeJIH PACNOPSKATUCH UM T10 CBOEMY YCMOTPEHHIO.

Bosiee octpo Bompoc o MpaBocnocoGHOCTH AETEH CTOSIN
B HOBOe Bpemsi. MIMeHHO B 3TOT mepuop o6UIECTBO CTaJO
0co00 §1po 3alMUIaTh NpaBa peGEHKa 110 CpelcTBaM pas-
Juunbix HITA nimu pasnooGpasHbix 0611eCTBEHHBIX OpraHH-
3aLni.

K npumepy, @panuysckuii I'paxcaanckuit kogexe 1804 .
FOBOPHUT O TIpaBax peOEHKa TaK:

«[laparpad 372. Pe6EHOK HAXOAUTCS MOJ BJACTHIO POJIH-
TeJsiel 10 TOro, KaK CTaHeT COBEPLIEHHOJIETHHM, WJIH TPHO-
OPeTET MOJIHYIO 1€€COCOOHOCTb» .

«[laparpad 375. Orell, y KOTOPOro HMEIOTCS 10CTATOUYHbIE
1 cepbé3Hble OCHOBAHMS COMHEBATbCS B JOCTOHHOM MOBe-
JIEHUH CBO€ero peGénKa, 06/1a1aeT CIeyIoIM CPeICTBOM IS
€ro HaKa3aHUst:

[Taparpad 376. Ecau pe6énky ucnonuunocs 16 set, T0
OTelL MOXKET MOMECTHUTb €ro B TIOPbMY Ha CPOK, KOTOPBIH, 0O/
HaKO, He MOKET MPEeBbILIATL OHOTO Mecslia. Bo uenonHenuu

Jlumepamypa:

9TOr0 MPE3UIEHT OKPYKHOIo cyla 06s13aH BblIaTh opjep Ha
€ro CojiepKaHue B TIopbMe 110 TpeGOBaHUIO OTLLA.

[Taparpag 377. Eciu peGénky no 16 siet, orerr MoxKeT
TOJILKO MONPOCUTbL [TOMECTUTb peOéHKa B TiopbMy. [Tpnuém
Takoe TIpPOLIEHHE OpraHbl BJAACTH JAOJKHBI PacCMOTPETh
W TIPUHATD PellieHHE: YIOBJIETBOPUTD UJIH OTKJIOHUTD .

B onucaHHbIX BbllIe CUTyaLMsIX OT cyjell He TpeGoBaluCh
HUKaKHe MUCbMEHHbIE JTOKYMEHT, COBEpLUEHHO He coOJtofa-
JIUCh Kakue-in60 opMasibHOCTH (KpOMe BbIIaud opjepa).
B re BpemeHa 3ak/oueHHe peOEHKA M0J CTPaxKy CYUTAJNOCD
HOPMOH, H OOBACHATb 9TO KAKUM-JHO0 06pa3oM He TpeGoBa-
Jlochb. Belo cTpykTypy BJIaCTH OTLA Hajl CeMbEH MOXKHO COOT-
HecTH ¢ patria potestas nomoBsanbIKM B pUMCKOM Npase.

CratucTuka HapylleHusi npaB peG€HKa TOro BpeMeHH
Oblia BHylMTeNbHON. Hanpumep, B JloHgoHe Gblin odui-
aNbHO 3aperucTpupoBanbl 762 ciydasl, U3 HHMX: TFoJlofaHHe
(81), onacHas »xecrokoctb (130), 3abpouienHocts (30),
ocTaBJsieHHe peG&HKa Ha 1npoussoJ cyabobl (70) u ap. beuto
BbiHeceHo 120 npuroBopos.

Bcé sto cnoco6eTBoBaio 06pa3oBaHUI0 Pas/IMUHbIX Opra-
HU3aLMI 3alUILAIOLIMX TpaBa pebEHKa:

JloHnoHcKoe 0611eCTBO 0 NMPEIOTBPALLEHHIO XKECTOKOCTH
10 OTHOLIEHHIO K ieTsim ( 1884)

Hulo-Hopkekoe 0611ecTBO NpeynpeskaeHue KecToKoro
oGpattenusi ¢ ietbmu (1871)

Col03 3alUThI 1eTel OT UCMOJBb30BAHUS U KECTOKOr0 00-
pattienusi, o6pazoBanublil B ['epmanuu (1898) u jp.

B 1899 r. b1 o6pa3oBan nepablil AETCKUI Cy/, pa3bu-
palolIMi UCKIIOUUTENBHO JleJla CBA3aHHbIE C HECOBEPIIEHHO-
JIETHUMH. BBe/IeHbI MOHATHS «BUHOBHBIN» W «TpaBOHAPYLIH-
TeJsb>», OTJIMYAIOLIUECs OT CTaTyca «MPECTYHHUK.

3 Bblllle H3JI0:KEHHOTO MOXKHO C/IeJ1aTh BbIBOJ, YTO K Ha-
yaJjly 3TMOXH HOBOIO BpeMeHM MpaBa peGEHKa Mo-MpeKHeMy
HOCHJIM aBTOPUTAPHbBIA XapaKTep MO OTHOLIEHHWIO K POJIH-
TeJiM, oTell obJajgan OOJbIIUMH TTOJHOMOYHSIMH, HO YXKe
OJ12Ke K 3aBEPLLICHUIO 3TOrO Meproja 0OLLIeCTBO CTAHOBUTCS
Ha 3alUUTY NPaBOCIOCOOHOCTH AETEH MOCPEACTBAM BBE/ICHHS
Pa3J/IMUHbIX 3aKOHOTIPOEKTOB M JEHCTBUSMH OOLLECTBEHHbBIX
opraHusalui.

1. Mucruryumnu Octnnuana. [ dnexrpounbiii pecype]. URL: http://www.law-students.net/index.php (1ata o6partuenus:

8.11.2013)

2. Canunueckas npasja. [ daexrponnsiii pecype]. URL: http://www.hist.msu.ru/ ER/Etext/salic.htm (1ata o6patuenus:

8.11.2013)

3. «Kaposmna» YromosHo-cyne6Hoe ynoxenne Kapna V. [Qaexrponnsiii pecype]. URL: http://www.law-students.net/

index.php (nara o6patenusi: 8. 11. 2013)

4. Cratyr Besmukoro kuskecta Jlutosckoro 1529 r.[dnekrponnbiii pecype]. URL: http://www.law-students.net/

index.php (nata o6patenusi: 8. 11. 2013).
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dopmMupoBaHue U pasBUTHE TEOPHIt lopuamndeckoro amua B Poccum

3akypakuHa Onbra BnagMMumpoBHa, cTyaeHT

BEJ'IFODO,D,CKI/Il‘;i FOCWJ,apCTBEHHbIl;I HALMOHANbHbIVW MCCNeaoBaTeNbCKUM YHUBEpCUTET

B cmamoe paccmampusaemes passumue meoputl cyuiHocmu ropududecko2o auya 8 Poccuu. [lposodumces kpamxkuil
QAHAAU3 UCCAeD0BAMENbCKUX PAOOM OMeUecmBeHHbLY JHeHbLX - YUBUAUCINOB NO 3a168AeHHOLl meme. Boasasiomes u oc-
8eL4AIOMCSL OCHOBHbLIE MeopemuiecKue HayyHole HanpasAeHus, obuiue xapakmepHole yepmol Kandoeo nodxooa,

8 KOHMeKcme omoeabHo2o nepuooa.

Karouesole crosa: iOthstlteCKoe AUYO, nNoHsamue (CyLL{HOCleb) fopudu%ecxoeo auya, meopus (f)LZKZL{LLLL, meopus co-

L(Lta/lbl-LOLz peanrvHocmiu, NPpuUsHAaKu fOledulteCKOZO auya.

Ber npouece opMUPOBAHHUS U PA3BUTHS TIOHSTHS IOPHIH -
yeckoro Jimia B Poccun MOKHO YCJI0BHO pa3OUTh Ha TPU
OCHOBHBIX TI€pPHOJA: CKJIAJbIBAHUE U TEOpPETHUECKOe Odop-
MJIeHHEe TIOHSITHSl fopuaudeckoro Jjuua B XIX — Hauase
XX BB.; I0pHIMUECKOE JIIIO B CBETE MOAXOI0B COBETCKUX 11U~
BUJIMCTOB; B3IVIslbl COBPEMEHHBIX POCCUHCKHX YYEeHbIX-10pH-
CTOB Ha MOHSITHE I0PUANYECKOrO JIHLLA.

1. B XIX — nauasie XX BB. 1nof BJUSIHUEM PA3BUTHUS 10-
KTPHHbBI MTPABOBOTO MO3UTHBU3MA, CPOPMUPOBAIOCH H Mpe-
o6Jafano Ba HarpaBjeHusi B MOHUMAHUH CYLIHOCTH IOpHU-
JIMUECKOTO JIHa — TeopHst PUKIMH (OJHIETBOPEHHS ), TIIe
IOPHIMUECKOE JIMLO CUMTAJIOCh HCKYCCTBEHHBIM CyOBEKTOM,
CO3/IaHHbIM MPaBOM (a6CTPAKTHO, B BOOOPAXKEHUH ) U IIPUMe-
HEMbIM K peasibHbIM 0011eCTBEHHbIM SIBJIEHUSIM; U, IOKTPHHA
COLUMAJIbHON PeasbHOCTH, B COOTBETCTBUH C KOTOPOH IOPUIH-
yecKoe JIMLO paceMaTpUBasioch Kak 00beKTHBHAS COLMAJIbHASs
peasibHOCTb, OCYLIECTBJSIOLAs PA3HOTO Pojia ACSTE/NbHOCTD
OT CBOET0 UMEHH 3auHTepecoBaHHbIMH JioibMu [CM.: 1D].

K 4ucny npuBepxkeHUEeB TEOPUH (GUKUMH MOXKHO OT-
nectn [.@. Ilepuienesnua, A.M. Tynsiera, E.H. Tpy-
6eukoro, M.M. TiorpiomoBa. Tak, Hanpumep, 10
muenuto [.@. IllepuieneBnya, iopuauueckoe JHIO €CTh
«HUCKYCCTBEHHBIH CyOBeKT ((PUKTHBHBIH CyODBEKT, BooOpa-
JKaeMoe JIMLO), KOTOPbIH CTAHOBUTCS LLIEHTPOM IOPHAMYECKHUX
OTHOILEHHI, MpecelylolnX OOULy0 1e/b, OPHANIECKUM
cpencTBOM 060COO/EHUS U IOCTHAHKEHHS IKOHOMHUECKUX MH-
TepecoB MHOTUX Jitojei» [33, ¢. 89].

K cToponHnKam 10KTprUHbBI COLMAMBHON peasbHOCTH MOXKHO
npuuncantb /1. M. Meitepa, H. C. Cysopoga, M. A. TTokpos-
ckoro, B.M. Cunaiickoro, A.M. Kamunky. BrickasbiBasich
B 10J1b3y CBOUX B3rJisioB, M. A. [TokpoBckuil noxdyepkusad,
yTo: «fOpHaHYECKOoe JIULO HEe €CTh YTO-TO MEPTBOE U OE3KU3-
HEHHOE — 3TO HeKas CollHasibHas peasibHOCTb, YKHBas Kie-
TOYKa COLMaNbHOTO opranu3ma. JKU3HeHHOCTb H aKTHBHOCTb
eMy TIpUAAET BOJISI KOPMOPALMH HJIH YUPEIUTEsT, MPOA0JIKA-
tollast OJlyLIEBJISITh CO3laHHOe et yupexaenue» [20, ¢. 157—
158].

OcoO6blil B3NS HAa CYHIHOCTh IOPUAMYECKOTO JIUIIa, Npeji-
crasua H.JI. lioepuya. 3natok pumckoro npasa, H.JI. [lio-
BepHya IoJiaras, 4to: «PeasbHOCTb OPHAMUECKOro JMLA
VMeeT He (PU3HUYECKHUH, a MpaBoBOi xapakrep. VX ropumuue-
cKasi IMYHOCTb YCTAHABJIMBAECTCS METO/IOM I0PHIMYECKHM, KaK
OT/eJIbHbIE JIIOM, TaK U COMO3bl JIIOJEH CYTh JIMLA B CMbIC/E

npasa..» [ 12, c. 257—276]. Beujy uero, on Gbl1 He coryiaceH
C JIeIeHHEM MPaBOCMOCOOHBIX JIULL HAa (PU3HUECKHE H IOPUIH-
yecKue, CUMTast, YTO 3aKOHOAATEJIbCTBO U MPAKTHKA BIOJIHE
MOTYT OOXOJIUTHCS TEPMUHAMHU JIMLLO UK CyGbEKT Npasa.

CBoe HHAMBHIyaJbHOE Pa3BUTHE TOJYUHJIO JPYroe Teo-
peTHuecKoe HarpabjeHHe, B KOTOPOM OPHAMYECKOEe JIULLO
NPECTABSIOCh KAK «TEXHHKO-MPABOBAsi KOHCTPYKIIHSI».
Tak, H. M. KopkyHOB, CBOAMJ CBOIO MbIC/Jb K TOMY, UTO HO-
CUTEJIeM TpaBa MOXKET ObITb TOJBKO YeJOBEK, a OpHIH-
YyecKoe JIUIIO — 3TO BCEro JHllb Crnocod CyllecTBOBAHHS
NPaBOBbIX OTHOLIEHUH JIHOJIeH, BXOJSIIMX B ero cocran. [lo
muenuto H. M. KopkyHoBa, uesb 0pHaMyecKoro Jjuua —
TEe K€ uyesoBevYecKHe HHTEpechbl, TOJbKO OOLIMe JJIsl oIpe-
JIeJIeHHOH rpynnbl Jjiofnei. JlesaTesbHOCTh I0PUIMYECKOro
JMIA — 3TO JIEATEJbHOCTb €ro UJE€HOB WM HUX MPEACTaBU-
Tesiedl. Bosist opuanpueckoro JiMia — 3TO BOJIS OTAEJbHbBIX
gugnoctert [Cm.: 16, c. 163; 17, c¢. 209—211]. Ha ocHo-
BaHHWM CBOMX BO33peHU, aBTOp 3akJ/toyaeT: «IOpunanyeckoe
JUIO — 3TO He 0oJiee, KaK OCOObIH TeXHUYECKUI MpHeM,
yIpoulalouuii onpeaeseHie B3auMHbIX OTHOLIEHHUH 3auHTe-
pecoBaHHbIX MpH 3ToM Jitosieit» [17, ¢. 210]. AnajornuHbIx
B3MIsiA0B npuaep:kusaics B.B. Enbsienu[13, c. 329—
332, 449—454],

2. B nepuon cymecrBoBannsi COBETCKOW BJaCTH, TJie
(hakTHUECKH ObLIO OJHO OPUAMYECKOE JIMLO — TFOCYIapCTBO
(KaK eIMHCTBEHHDIH XO35UCTBEHHBIH COOCTBEHHHK), OTeue-
CTBEHHbIE IUBWJIMCTBI MbITAJIHCh PACKPbITH M 00OCHOBATh
CYUIHOCTb IOPHIMYECKOTO JIMIA B paMKax CJIOXKHBIIEHCS CO-
1[MAJIbHO - 9KOHOMHYECKOH  JIeHCTBUTEbHOCTH. CJle/IcTBHEM
4ero, CTaJlo MosiBJCHUE psila TEOPHH, IJle I0PUIHUECKOEe JIMLLO
paccMaTpUBaJOCh B MJIOCKOCTH BO3HUKHOBEHHUSI H PA3BUTHS
roCy/IapCTBEHHBIX KOJIIEKTUBHBIX 00pa30BaHuil (yupeK1eH i,
NpeanpuaTHii ). M3 uncsia npourx MOXKHO BbII€JIUTb TEOPHH IO~
cynapcerBenHoro tpecta (A. B. Benenukros, E. A. ®neitumi,
B. C. MaprtbiHoB) Teopuu rocynapersa (C. A. Acknasuit), aji-
munucrpaiun (C.P. Keuekbsin), aupekropa (IO.K. Ton-
croit), KosuiektuBa (A.B. Benenukror, B.I1. Mo3zosuH,
B.A. Mycun, O.C. Hodde, 10.X. Kanmbikos, . K. Mar-
BeeB), opranuzanuu (O. A. KpacaBunkoB), TeopHio npaBoBoro
cpenctsa (b. WM. Tlyrunckuit), konuenuuio B.I1. I'pubanona.
LleHTpasbHOE MECTO B MEPEUUCIIEHHBIX TEOPHSX 3aHUMaJl BO-
NpoC NEePBOUCTOUHHKA CyO'beKTa IpaBa — KTO CTOMT 3a I0pH-
JIMYECKHM JIMLIOM M ONPeJIesIsieT €ro BoJIto (roCyaapeTBo, UK
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tOpuanyeckne Hayku: npobaembl U nepcnekTuBb

KoJUIEKTHB ). HecMoTpsi Ha psii pasanyuii Bo Bardsiaax, 60Jb-
LLIMHCTBO TEOPHH 110 CBOEMY COJEPKAHHIO, BO MHOTOM CBOJIU-
JIUCh K UHTEPIpeTaldk X035HCTBEHHOTO PABOBOrO B3aHMO-
OTHOLIEHHUS FOCY/IAPCTBA, KOJIJIEKTHBA, U aIMUHUCTPATHBHOTO
anmapara. B nannom cBete, k/odeBoit o6ob1aroiiei popmy-
JIUPOBKOH MOHSITHS I0PHAMUECKOTO JIHIA, COOTBETCTBYIOIIEH
peasiusiM BeJEHHSl COLMAJUCTHYECKOrO XO35HCTBA, MOXKET
CJly>KUTh Touka 3penusi A. B. Benemukrosa. Ou ormeual, uto
«3a TOCYAApPCTBEHHbIM IOPUIMYECKHM JIHIIOM, KPOME COBET-
CKOT'O TOCY/IapCTBa ¥ HA3HAUEHHOTO UM PYKOBOJIUTEJIS, CTOUT
BeCh KOJIEKTHB paboukX M CaIyzKalliX AaHHOTO MPEANPUSITHSI.
VIMeHHO TpYIOBOH KOJIJIEKTHB, OCHOBAHHBIH Ha OOLIHOCTH
ueJiell M MpUHLMIIAX COTPYAHHYECTBA, COUYeTaeT HHTEPEChl OT-
JIeJILHOTO TIPEANPUATHST U HAPOJHOTO XO3SHCTBA, UHTEPECH
yesloBeKa M obuiecTna B Lesom» [Cm.: 7.

B Toxe Bpemsi, oOpallast BAMMaHHe Ha BHYTPEHHIOWO CTO-
POHY (KOHCTPYKILIHIO) OPHAMUECKOro JiMla (He3aBUCSIILYIO
OT  COLHAJILHO-TIOJIMTHUECKOH W 3KOHOMHYECKOH  op-
MalKH), COBETCKME LMBHJMCTBI BbIIEJSJIN PSL Onpeess-
IOLLMX TPU3HAKOB, KOTOPbIMH HENPEMEHHO JOJ/IKHO Haje-
JISIeTCSl I0pUAMYECcKoe JHLO. B npuMep MOXHO MpPHUBECTH
onpenesenre B.I1. 'pu6aHoBa, B COOTBETCTBUU C KOTOPLIM,
«I0pHMYECKOoe JIMLO eCTb opraHu3auus, obJajatoulas onpe-
JieJIEHHOH COBOKYMHOCTBIO TaKMX MaTepHaNbHBIX U TPABOBBIX
NPU3HAKOB, KaK OpPraHW3alMOHHOE EIHHCTBO, HMYLLECT-
BeHHast 060c00/IeHHOCTb, BLICTYIJIEHHE B 000POTE OT CBOET0O
MUMEHH, CAMOCTOSITE/IbHAS HMYLIIECTBEHHAS OTBETCTBEHHOCTD,
CMOCOGHOCTb BBICTYNATh MCTLOM MJIH OTBETUMKOM B apOu-
TpaxkHoM miporecce» [ 11, c. 44—45].

PasBuBasi koHuenuun mnpaBoBenoB KoHua XIX — Ha-
yaja XX BB., O IOPHIAMYECKOM JIHLE KaK peasbHOM CyObeKTe
npaBa (couuasbHOH pPeajibHOCTH), COBETCKHE LMBHJIUCTDI
(.M. T'enkun, C.H. Bparycb, b.B. Uepenaxun, B. A. Pax-
MHJIOBHY ) TIPULIJIM K BBIBOJLY, UTO <IOPHAMUECKOE JIMLO €CTh
CollMa/ibHasi PeabHOCTb, HOCHTEIb CAMOCTOSITENbHBIX Ipa-
XKIAHCKHUX MpaB ¥ 06513aHHOCTEH, HafleJeHHbIH UMYIIECTBOM
JU1s1 OCYLLIECTBJIEHHS] BO3JIOXKEHHBIX Ha Hero 3afau» [8, ¢. 91—
92; 4, c. 46, 67; 5, c. 65—69; 31, c. 46; 23, c. 113—118].
B Toxe Bpems, . M. ['enkuH, gonyckasn BO3MOKHOCTb CyLLE-
CTBOBAHHUS HETOCYIAPCTBEHHbBIX I0PUAMIECKHUX JIHLL (Koorepa-
TUBHBIX opranusauuii) [9, c. 9].

He ocranuck B cTopoHe W IOPUCTBI, OTBEpraBlIHe CaMo
nousitue topuandeckoro Juua (M. A. Tanuyk [Cm.: 30],
B.B. Jlantes [Cm.: 19]), B yactHoctH, yTBepK1anoch, 4To
JUIs1 XO3IUCTBEHHOTO MpaBa KaTeropusi I0PUIHUECKOTro JHla
HerpueMJ/ieMa, MOCKOJbKY OTpaxkaeT abCTpakTHble TpaBa
1 00s3aHHOCTH. B3ameHn, mpeajaragock BBECTH TMOHSTHS
CyOBEKT XO3AHCTBEHHOrO TMpaBa, XO3AHCTBEHHBIH Oprau
1 OpraH Xo3s1HCTBEHHOI0 PYKOBOJCTBA, KOTOPbl€ B OTJHYME
OT IOPUAMYECKOr0 JIHLA, MOIYT HCIOJb30BATbCSl B XO3SHCT-
BEHHbBIX OTHOLIECHHSX, KAK 110 TOPU3OHTAJH, TAK U 110 BEPTHU-
kaau [Cum.: 16, ¢. 172—173].

B uesom, nayuHele pazpaboTKM COBETCKHX YYEHBIX CIO-
CcOOCTBOBAJIM JIaNlbHEHAIEMY Pa3BUTHIO M COBEPLICHCTBO-
BaHMIO MPAaBOBOH HAYKH O lopuaMueckux Jjuuax. Hanpumep,
E.K. 3amotraeBa, naer Bbicokyto otleHky tpyaam b.H. ITy-

runckoro [Cm.: 22] u O.A. Kpacasuukosa [Cwm.: 18]. o ee
MHEHHIO, HayuHasl LEeHHOCTb TEOPHI COBETCKUX YUeHbIH CO-
CTOUT B TOM, YTO B HMX YKA3bIBAETCsl JBA Ba:KHEHILINX IpH-

3HaKa, XapaKTepHU3YIOUIUX  COLMAJBHO-NIPABOBYIO  IpH-
poly topuanyeckoro Juua. «IlepBblii npusHak, — Kak
nosicisietr E.K. 3amoraeBa, — QyHKUHOHAJNbHOE peaHa3-

HayeHHe IOPUAMYECKOro JIMLA, 3aKJ/o4alolleecsl B OCyLLeCT-
BJIEHUM XO35HCTBEHHOH (MPeANPUHMMATE/bCKON, MPOMBbILL-
JIEHHOM, MPOU3BOJICTBEHHON U T.T1.) AeATeJbHOCTH. BTopoi
MpU3HAK — 1&Jb, Pajkl KOTOPOH YUpEKIAeTCs Mopuauue-
CKOe JIMLO (moJstydeHne j0XoAa (MpUOBIIH) U MOC/eAyIoleM
ero (ee) pacripeaesieHHM MeXK/Iy yUaCTHUKAMHU I0PHIMIE€CKOTO
guua)» [ 14, c. 17—20].

Beicokoll cTeneHblo 3ac/yrd OTMeYeHbl W Jpyrue pa-
60Tbl COBeTCKUX yueHbIx-iopucToB. O.A. CepoBa cuutaer,
UTO OJIHOH M3 HauboJiee 3HAUMMBIX, C TOUKM 3PEHHs BO3-
MOYKHOCTH COBPEMEHHOTO HMCMOJIb30BAHUS, BBICTYNAET KOH-
uenuus B. C. flkymesa [Cm.: 33]. Konuenuusi onpenesnser,
4TO «(Urypa opHAMYECKOro JIMlla HCTOPHYECKH ChOpPMHPO-
BaJlachb MOJI BO3JICHCTBHEM TOBAPHO-JAE€HEKHBIX OTHOLIEHHH
U HauboJiee XapakTepHble ero (JMla) cBOHCTBA (MPU3HAKH )
OTpasu/Ii UMeHHO NoTpe6HoCcTH 06MeHa» [Llut. mo: 26, c. 24].
PaccmarpuBast KaTeropuio 10pHAMYECKOr0 JIMIA € MO3ULHH
11eJ1eCO00PA3HOCTH  UCIMOMb30BAHUS JIAHHOH KOHCTPYKLMH
B Ofpe/ieJIeHHbIH HCTOPHYECKHH TIPOMEXKYTOK Pa3BUTHS rpa-
JKIAHCKUX TpaBooTHouleHuH, B. C. flkyuies, nesaet BbIBOIL
«CouuanbHoe oOpazoBaHue B 00pa3e I0PHAHUECKOrO JHLA
BO3HHUKAET IO BOJI€ KOMIETEHTHOTrO OpraHa, KOTOpOMY JaHO
MpaBo pellaTb BOMPOC 0 Kpyre opraHusalyil Ha ypoBHe 10pH-
Judeckoro jitax [Llut. no: 26, ¢. 25]. [Tomumo Bcero npo-
4ero, clielyeT 3aMeTHTb, YTO MHOTHE MOJIOKEHHUsT TEOPHi co-
BETCKUX LMBHJIMCTOB HALLIM CBOE MPAKTHUECKOE OTPaKeHHe
B 3aKoHoz1aTesibeTBe PD nepBoit nosioBuHbl 90-X IT.

3. B coBpemeHHBIl MepHOA Pa3BUTHST OTEUECTBEHHOH 1LH-
BUJIMCTHKH TaKXKe NPEANPUHUMAIOTCS MOTIBITKY OTpe/eeHus
CYIIHOCTH IopuaudecKoro juna. «IIpu stoMm, — Kak rmoJa-
raet O.A. CepoBa, — HccsieIoBaTesH, MO CYyTH, OCTAIOTCSI Ha
TeX 2Ke MO3ULHUSX, UTO W UX NPelecTBEHHUKH: JTHOO 0060CHO-
BBIBAIOT (DUKTHBHOCTH MPABOBOH KATETOPHH <IOPUAMUECKOE
JIMLO», MO0 BHICKA3BIBAIOT JI0BOJIbI B MOJUIEPIKKY HICAJTUCTH -
YecKHUX noctpoeHuii» [26, c¢. 25]. B coBpemenHo# poccuii-
CKOH FOPUJIMUECKOH HayKe TaK:Ke €CTb CTOPOHHUKH TEOPHU
cduximi, nan Teopun onutersopenusi. Hanpumep, E. B. bor-
nanoB [Cwm.: 3], M. T1. 'petinukos [Cm.: 10] u np. Bosiee Toro,
kak otmeuaet H.B. KoanoBa, nefictByioliiee 3akoHonaTesb-
ctBo P® paccmaTpuBaeT 0pUAMYECKOe JIULO TPEUMYIIECT-
BEHHO C MO3ULMI TEOPUH (DUKIIMK: «KaK TPaBOBOE CPEICTBO,
NpUeM FOPUJIMUECKOH TEXHUKH, HCKYCCTBEHHBIH CYObEKT
npaBa, BO3HMKAIOUMH TOJBKO MOCJE €ro rocylapCTBeHHOM
peructpauuu» [16, c¢. 183]. Bmecte ¢ Tem, aBTopom noauep-
KHBAEeTCsl, UTO «B COBPEMEHHbBIX YCIOBUSX Bee OoJibliiee pac-
MPOCTpaHEHHE MOJYUaeT B3V HA IOPUIMUECKOE JIULO KaK
Ha peaJsibHbId CyOBeKT MNpaBa», MOCKOJbKY «00DbsiCHEHHE
CYLIHOCTH IOPHMUECKOTO C MO3ULUI TeOpHUH (DUKIIUU HEJIb3sI
MpU3HATH YIOBJETBOPUTENBHBIM» [16, c. 186]. B coorBet-
CTBUM co cBoumHM Barisinamu, H.B. Kosnosa xapakrepusyet
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IOpHUECKOe JIMLO (C TOUKM 3pEHUs] COBPEMEHHOH HOpHIIU-
YeCKOl HayKH) KaK «CO3J@HHbIH B COOTBETCTBUH C 3aKOHOM
JIJIS1 OTIPE/IC/IEHHBIX LieJiel peasibHblil cyObeKT MpaBa, KOTo-
pOMY MOTYT MpPHHAIUIEXKATh UMYILIECTBEHHbIE U HEKOTOPbIE
JIMUHble HEHMYIIECTBEHHbIE TpaBa U 00S3aHHOCTH, TPHUMeE-
HHUMBbIE K €10 MCKYCCTBeHHOH npupoze» [ 16, c. 289].

PaccmatpuBast coBpeMeHHbIH Tan pa3BUTHSI POCCHICKON
LUMBWIMCTHKH, HEJIb351 HE OTMETHTb, YTO C MEPEXOIOM K pbl-
HOYHOH 5KOHOMHKE, BOMPOC O CYLIHOCTH I0PUIIMUECKOTO JIMLA
cTasl 0coOeHHO aKkTyasbHbIM. BBuy yero, B paGoTax MHOTHX
NPaBOBEJIOB OTpe/ieeHUEe IOPUINUECKOrO JIMIA HECKOJbKO
pacIIMpPeHO B CTOPOHY HMYLIECTBEHHOTO CTaTyca pa3jHyHbIX
opraHusalluii, xapakrepa npuoopetaeMblX UMH 1paB U 0051-
3aHHOCTEH, TPeIeoB yyacTHsl B IpOLECCe TPaxKIaHCKOro
npaBooTHolleHusi. OcoOblil cTaTyCc 3HAYUUMOCTH MNpHOOpe-
TaloT paboThl, B KOTOPbIX (heHOMEH IOPUAMUECKOT0 JIMLA pac-
CMaTpUBaeTcs C pasHbIX Touek 3penus. Hanpumep, aud-
(hepeHIIMPOBAHHBIN MOJAXOJ — PacCMOTPEHHE OTAEJbHbIX
ACIEKTOB KOHCTPYKLMH IOPUIAMYECKOrO JIHLA, B KOHTEKCTE
NPaBOBOIO PEryJUPOBAHUSI OTAEJbHBIX SIBJAEHHH TpaKnaH-
ckoro o6opora (E.A. Cyxanos, B.A. Paxmunosuu [Cm.: 24],
B.®. ITonounomnyno [Cm.: 21], 1O.B. Crpoiikuna [Cwm.: 28],
T.B. Coiicep [Cm.: 27]). MexkoTpac/ieBoi MOIXOL — BbISIB-
JIEHHe TIPABOBOTO CTaTyca KOPHIMYECKOro JIMLIA B OTIEJBHO
B3ATbIX NPOUJIbHBIX OPraHu3alusX (BOEHHbIE OpraHU3alliH,
o6llecTBeHHbIe, MyHHIMNAJbHBIe o6pasoBanusi) (B.B. ba-
panenkos, }O. A. CasButosa [Cum.: 25], O. A. Slerpe6os [Cm.:
34], E.1O. BansBuna [CMm.: 6]); HHTerpaTHBHBIN, KOMIJIEK-
cubiit noaxon (H. B. Koanosa, C. M. Apxunos, O.A. CepoBa).

Hanpumep, E. A. CyxaHoB, noJiaraer, 4to «CoBpeMeHHasi
KOMMepyecKasi pakTHKa COIEPAKHT MHOT'O IOBOJIOB B 110J1b3Y
TEOPUH «11€JIEBOTO MUMYLLECTBA», OODBACHSIOUIEH CYLIHOCTb
IOPUIIMUECKOTO JIWIA KaK TepPCOHU(UIIMPOBAHHOTO HMYILlE-
CTBa, CMEUMANbHO MpeJHA3HAUEHHOTO YIS yyacTHsi B rpa-
YKIAHCKOM WJIH TOProBoM (KoMMepueckom) obopote» [29, c.
76].

B cBoto ouepenn, B.B. bapanenkos, paccmarpuBasi Bo-
€HHYIO0 OpraHHU3alMIo KaK IopuIMuecKoe JIMLO (BbIsIBJSS CTa-
Tyco00pagyiolliie NPU3HAKH ), TIPUXOJUT K BBIBOJY, UTO «B CO-
OTBETCTBHH C JIEHCTBYIOLIUM 3aKOHOATEJNbCTBOM, CTATYCOM
IOpUIMUECKOro Jiuia MoxeT oGJanath PenepasnbHasg mno-
rpanuuHas cayk6a PO (kak ueHTpasbHbIN annapar), By3bl,
peruoHajibHble YrpaBJeHHsi, Jpyrue COeIMHEHHsl W 4YacTH
LEeHTPaIbHOTO TOAUMHEHHS (2 He BCe BOMHCKHE YacTH JI0 MO-
IPaHUYHOrO OTPsi/ia BKJIOUHTENLHO, KaK OblJIo paHee)» [2, c.
170—171].

C.U. Apxunos, fBJSSICL CTOPOHHUKOM HHTETPATHBHOTO
nojxoJa, OTMeUaeT, UTo JIaHHAsi TOUKA 3PEHHs TO3BOJIUT Coe-
JIUHUTB pa3Hble PaKypChl (CTOPOHbI ) HCCeI0BaHHs (peHoMeHa
IOPUIMUECKOTO JIMLA, TOCPEACTBOM Yero, Co3/aTh LEJOCTHOE
npeacTaBjaeHue o HeM. PaccmaTpuBasi B OTIebHOCTH 0611e-
ColMaJIbHYI0, OOILIENPABOBYI0 M MHCTUTYLIMOHAJIBHYIO CYIIL-
HOCTb topuarueckoro Jiuia, C. M. ApxunoB, cyMMHpYsi CBOH
BBIBOJIbI, MOJIBOJIUT UTOT: KIOPHAMUECKOE JIMIO €CTh CYyObEKT
npaBa, coslaBaeMblil myTeM 000COOJeHUsT KauyecTB, CBOKUCTB,
MHbBIX 3J1EMEHTOB [IPABOBOH JIMUHOCTH YesIOBEKA U X 0O be/IU-

HeHMs1 B ipyroii popme (B paMKax MHOH MO OTHOLIEHHIO K ye-
JIOBEKY PAaBOBOH BHELIHOCTH ), MPUJIOKHUMOH K rOCYIapCTBY,
MYHHUMNAAbHBIM  00PA30BAHUSM, UYACTHBIM KOPTIOpALUSM,
MHBIM COLIHAJIbHBIM CyGbeKTaM, OTBEUAIOIIMM TPeOOBaHUSAM
BOJIECTIOCOOHOCTH U LIeJIOCTHOCTH (eauHeTBa )» [ 1, ¢. 86].

Takum o6pasom, B XIX — nauasne XX BB., oTBeyast Ha 3a-
Npochbl BpeMeHH, 0pOpMIISIOTCS HaydHble TeOpeTHYECKHe Ha-
npaBJ/ieHHsl B BONPOCE CTAHOBJICHHS] U PA3BUTHSI MHCTUTYTA
fopuarueckoro Jguua. IlosiBasiioress pasHble MoOAXoapl K IMO-
HUMaHHUIO CYUIHOCTH (le(pMHUIMN ) I0PUHYECKOTO JIH1IA, UTO,
B CBOIO O4epeJib, MOXKET FOBOPUTL O BeCbMa OOJIbLIOH MHO-
rOrpaHHOCTH ~ PAacCMaTPUBAEMOro  COLMAJIbHO-00L1EeCTBEH-
Horo siBjieHus. Cpei Mpoynx, ocof6oe pasBUTHE MOJYYHJIH
TEOPUH (PUKLMH, COLUMAJBbHOH pPeasbHOCTH, <TEXHHKO-Ipa-
BOBOH KOHCTpyKIMu». Ocobasi 3acjyra pOCCHHUCKHX Tpa-
BOBEJIOB 3aK/Iouajach B MPHUKJIAIHOM Xapakrepe BbIpado-
TaHHbIX Teopuil. Ilpousowwio «nepeHeceHHe AMCKYCCHH
0 TIOHSITHH ¥ CYIIIHOCTH FOPHIMUECKOTO JIULA U3 Cepbl OTBJIE-
YEHHBIX U aOCTPAKTHBIX PACCYKIEHUH HeaNuCTHYeCKON (u-
Jocopun B 06s1acTb MyGJAMYHOrO H YACTHOTO, MPAXKIAHCKOI0
npasa» [16, c. 165].

B coBerckuil mepuon, NOMHMO CYLIECTBYIOLIMX, MOSIBJISA-
I0TCS1 KOHUETILHMH, OOBACHSIOIINE CYLIHOCTb FOPUIMUECKOTO
JIMLA C TOUYKH 3PEHMSI HIEOJIOTMYECKOr0 KOHTEKCTa, peasuil
COLHAJIBHO-9KOHOMHYECKOH  IefiCTBUTENbHOCTH. B
pUsSIX TpecTa, rocylapcTBa, aAMHHUCTPALMH, KOJIEKTHUBA,
U JIp., UMEHHO TPYLOBOH KOJIJIEKTHB H300pakaeTcs Kak cy6-
CTpaT OpraHu3ali — OPUAMYECKOro Juia. B Toxe Bpems,
OJIHOH M3 3aC/IyT COBETCKHMX YyUeHBIX, §IBJSIETCS yKazaHue Ha
HeOOXOMMOCTh OTpeJieieHUsT HCTHHHOTO TPAaBOBOTO HCTOY-
HHKa: «KTO MMEHHO JIeHCTBYET B paMKax KOHCTPYKLHH OpH-
JIMYECKOT0 JIMLA, YbH IEHCTBUS PACCMATPUBAIOTCS B KaUeCTBe
JICHCTBUI CaMOT0 I0PUIUUECKOTO JILIA».

CoBpeMeHHBIH 3Tan (hOPMUPOBAHUST OTEUECTBEHHOH LH-
BUJIMCTHKH, B CBSI3H C COLMATILHO-9KOHOMHUYECKUMH H3MeHe-
HHSIMH B CTPaHe, TIOJYYHJI HOBbIH TOJTUOK PA3BUTHS HAyYHbIX
MOJXO/OB, OODBSCHSIOWMX TPUPOLY IOPHUIMYECKOTO JIHLA.
[IpeanpuHumatoTcst MOMBITKM [0-HOBOMY OLEHUTb H OC-
MBICJIUTH 3TOT MpaBoBoil eHomeH. PaccmarpuBasi o6bekT
CBOET0 MCCJIEIOBAHUS C PA3HBIX PAKYPCOB, aKUEHTUPYS BHH-
MaHHe Ha OT/EJIbHBIX COCTABJISIOIIMX BHEILIHEH 1 BHYTPEHHEH
KOHCTPYKIMH, COBPEMEHHbIE FOPUCTbI CTPEMSTCS paCLIU-
PUTb MOHUMaHHE CYLIHOCTH IOPHAMYECKOTO JIMLA, TIPUBECTH
€ro B HajlexKalllee pakTHIeCKOe COOTBETCTBHE C peasiusIMU
YKU3HU (MTPaBOBO# chepbl, COLUATLHO -9KOHOMUIECKOH U JIp. ).
B cuuty uero, BroJiHe 3aKOHOMEPHBIM UTOIOM MOXKET BbITVIS-
JIeTh TIOSIBJIEHHE B COBPEMEHHOH LIMBUJMCTHKE Psijla HOBBIX
MOJXOJIOB, HanpUMep, T depeHIIMPOBAHHBIN MOIXO0L, MEXKO-
TpacyeBO, HHTerpaTHBHbIN.

[ToxBecTn WTOr, Ha HaWl B3NS, LEJI€COOOPA3HO CJIO-
Bamu O.A. CepoBoii, KOTOpble, KaK [PEACTABJSETCs, Ha-
nboJiee TOUHO OTOOpPAXKAIOT 1EJNOCTHYI0 KAapTHHY HCTO-
PHUECKOr0 Pa3BUTHSA MPABOBOH MbBICJM OTEUECTBEHHBIX
LUBUJIUCTOB B BOMPOCE MOHUMAHHS HOPHIAHYECKOTrO JHIIA.
«Jlobast Teopusi, — ormeuaercst O.A. CepoBoii, — HMeeT
NpaBo Ha CyLLECTBOBAHHWE C TOH WJIM MHOH CTENEHbIO 3Ha-

T€O-
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YUMOCTH JIJIsi OTIpeJIeIeHHst IPABOBOH CYIIIHOCTH TaKOro e-
HOMeHa TPaBOBOK JEHCTBUTEJILHOCTH, KaK HOPHIAMYECKOE
Juuo» [26, ¢. 39]. B Toxe Bpems, aBTOPOM MOAUEPKUBACTCH,
UTO «HH OJIHA M3 HUX (TEOPHil) HE MOXKET JaTh MCUeprbIBa-
IOLLYI0 XapaKTEPUCTHKY JIAHHOTO SIBJIEHUS, TaK KaK HCCJIey-
emast KOHCTPYKIIUS TOCTOSTHHO HAXOJUTCS B PA3BUTHH B CBS3H

C MEeHSIIOIIUMHUCS YCJIOBHSIMM 9KOHOMHUYECKOT0 060poTa U CO-
MaJbLHOM JlelcTBUTEeIbHOCTH» [26, ¢. 39]. JlaHHOe BbicKa3skl-
BaHUE C OUEBMAHON HATVISAHOCTBIO MPEIONpeaessT HeoOXo-
JIUMOCTb Ja/JIbHEHIIEr0 PA3BUTHS Pa3HOCTOPOHHHUX HAyUHbIX
MOJXOJIOB K MOHATHIO IOPUIMUECKOTO JIMIA B CHCTEME Trpa-
»KlaHckoro npasa P®.
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Mpo6nembl rocypapcrea u npaea B Cyne6Huke Cm6ata Cnapanera

3ypHausH Aeak CepreeBuy, cTapLunii npenogasartenb

Maruutoropckuit dunmnan Poccuiickoi akafeMmum rocyaapCcTBeHHOM cnyx6bbl M HapoAHOro xo3sicTea npu MpesnaeHte PO

(YensabuHckas obn.)

BCJ]QZLCTBHQ HallecTBUsl B 13 BeKe MOHTOJIOB U JJIUTEIb-
HOTO MepPHOfia MEePCHACKOTO U TYpPELKOTO FOCMOACTBA Hajl
APMSIHCKAMH 3eMJISIMH, Pa3BUTHE TOCYAapPCTBEHHOCTH, KO-
HOMHKH U TIpaBa B caMoil ApMeHHH GbIO MOABEPTHYTO CO-
KpyLIMTeJIbHOMY paspyuienuto. [locsie najeHusi apMsHCKUX
rocyaapcts Ha Tepputopun Apmennu (X1 — XII BB.) He3aBu-
cuMasi apMsHCKast roCyIapCTBEHHOCTb Hauasa BO3POXKAATHCS
3a mpejiesiaMu Heropuueckoil ApmMennn — B Kuimkum, Kyza
TIepecesIoch 3a TOT 2Ke MEePHOJL 3HAYNTEBHOE KOJMHUECTBO
apmsiH. KuiMkdsi Haxoiuslach Ha 1Oro-BOCTOYHOH OKOHeY-
noctu Mauiot Asun, Ha 6epery Cpe3eMHOTO MOPSI.

Kunukuiickoe apMsiHCKOe rocy1apcTBo OblI0 00pa3oBaHO
1080 romy 1 mpocyiiecTBoBaI0 OKOJIO TPEXCOT JieT 10 1375
rojia, COCTaBUB sIpUAMIIYIO H CAABHYIO YaCTh UCTOPHUH apMsiH-
CKOTO Hapoja, a Takxke HCTOPMH apMSIHCKOTO TIOCyAapCTBa
¥ 1paBa.

Cmbatom CnapanetoM — apMsIHCKHM BO€Ha4YaJlbHUKOM,
rOCyapCcTBEHHbIM  ESATENIEM, JIUIVIOMATOM, MPAaBOBEIOM
1 UCTOPUKOM, OpatoM 1apsi Kuiankuiickoro apMmsiHCKOro ro-
cynapetBa, B 1265 roy Obl1 cocTaBjieH HOBbIH apMSHCKHH
Cyzne6HHK, CTABILMI SIPKUM MaMsATHUKOM apMsIHCKOTO TpaBa
¥ NIPU3BaHHbIH perysMpoBaTh BO3HUKAIOLLIME NIPABOBbIE OTHO-
wenust. Cyne6HUK ucnogb3oBasicst B Kunvkuiickoit Apmenuu
JI0 CaMOT0 pacraja 3Toro LapcTsa.

OcHoBaHUI JUIi TIPUHATHS TOTO aKTa ObLIO0 HECKOJBKO
M BCe OHM TECHO CBsi3aHbl ¢ Hcropuell Kunnkuiickoro rocy-
napcrea. Jlo momenta mpuHsTtHs 3T0ro Cyne6HHMKa Ha Tep-
putopun Kusukuiicko#n ApmeHnu cuiy o6si3aTesIbHOTO 3a-
KOHA M OCHOBHOTO HCTOUHHKA NpaBa umed1 cyne6HuK Mxurtapa

[owa, KoTopblil yxKe nepecral oTBeyaTb TpeGOBAHUSM Bpe-
MeHH, a TaKKe CJI0KHUBIIeMCsT B KHIMKHH rocyiapcTBeHHOMY
CTPOIO ¥ H3MEHMBILMMCS (DeOIaIbHBIM OTHOLIEHHSIM.

Eute onHoit npuunHoi, no6yausiied cosnath HOBbIH Cy-
NeOHHUK, nocayzkuIo To, yro Mxutap [our Hanucasn cBo# 10-
KYMEHT Ha JIpeBHeapMSHCKOM si3blKe-rpadape, KOTOPbIM YzKe
He MO0J1b30BaJIOCh MojaBJsioliee GOJMbIIMHCTBO HAace eHHs
Kunuxkniickoro Apmsinckoro rocynapersa. M, Cmb6ar Cna-
pareT, pasymMHO ClieJ1aB BBIBOA O TOM, YTO HeMOHHMaHHe 3a-
KOHOB OJIHA W3 TPUYMH HX HEUCIOJHEHUs WJIM HeHaJJlexKa-
LIEr0 MCIOJNHEHUSI HE TOJNBKO CO CTOPOHbI HaceseHHsl, HO
1 NpaBorpuMeHuTesei, npemioxun Cyne6HUK Ha OHATHOM
1 JIOCTYITHOM SI3bIKE.

B kauecrBe ncTOuHHMKOB paccMaTpuBaemoro CyneGHHKA
OblIM TIPUMEHEHBI KaK HOPMbI 0ObIYHOTO MPaBa, TaK i HOPMbI
KaHoHUYecKoro rmnpasa. OjHAaKO, OCHOBHBIM HCTOYHHKOM
crasin HopMmbl Cyne6Huka Mxurapa [Noma.

Bonpoc 0 coOTHOLIEHUH 3THX JABYX TMaMSATHUKOB apMsiH-
CKOT0 MpaBa J0 HACTOSILIErO BPEMEHH SIBJISETCS CHOPHbBIM.
Tak, cornacto onHolt Touku 3peHust Cyne6Huk Cmbara Cria-
pareta siBisieTCsl MpOCThIM TepeBogoM Cyne6Hnka Mxu-
tapa [owa ¢ apeBHEApMsIHCKOTO $13blKa Ha KHJIUKMHCKHH
rOBOP apMsIHCKOTO §13blKa, ¢ HEKOTOPBIMH BUIOH3MEHEHUSIMHU
noj, coBpeMeHHble CmGaTy ycsoBus, ciaoxkupiurecs B Kuiu-
KUiickoM rocynapetse [7, ¢. 41—42]. B kauectBe noarsep-
JKIEHUST CBOEH MO3UIIUH CTOPOHHUKH STOH TOUKH 3pEHHsT TIPHU-
BOAAT uutaTy M3 BBenenust k camomy CyneOnuky: «Tenepb
s, CMOAT ... CBOMM CTapuecKMM YMOM BJIOXKHJI MHOTO Tpy/a
B cell cyeOHHK, MO0 OH OblJl HACTOJIBKO HCKaXKeH M ero JIpeB-



8 [ vonoson JHNEEE
YHEHbIN

tOpuanyeckne Hayku: npobaembl U nepcnekTuBb

HeapMSIHCKUH f13bIK HACTOJILKO OTOLLEJ OT HbIHELIHEro, 4To
CTaJl COBEPLIEHHO HEMOHSTEH W HEroleH VISl M0J1b30BaHHUSIL....
W s, ... npeMHOro MOTPYAMJICS HAJl TeM, UYTOObI MEPENOKUTD
9Ty KHHTY CO CTaporo, HEJIOCTYMHOTO A3blKa HA Halll CAJKO3-
BYUHBIH 1 0OIIENPUHATHIN A3bIK» [ 1, ¢. 463].

['oBopsi 0 cBoeM mojxofie K MepBOMCTOUHHKAM, Cmbar
Cnaparier Bo Bmenennu k CyneOGHHKY mHcas: «B3siB cep-
JIIEBUHY, 51 U3JIOXKUJT UX BKpatie» [1, ¢. 464]. Buaumo, nos-
TOMy, BTOpasi Ipynra y4eHblX, yKasblBa€T, UTO 3TO HE MPOCTO
nepeBof, a kKpatkoe mnepenoxenue Cyne6Huka Mxutapa
[omall, c. 441].

TpeTbsi rpynna ydeHbIX MpPHIEPIKUBAETCH TOH TOUYKH
3pEHHsl, YTO, HECMOTPS HA UCIOJIb30BaHHe GOJIbILIEr0 KoJiHye-
CTBA UCTOYHUKOB, OCHOBHBIM U3 KOTOPBIX siBJIsics CyneOHUK
Mxurapa 'owa, Cm6ar CrniapaneTt co3nai caMoCTOsITe/bHbIH
npaBoBo# akT [ 1, c. 441; 4, c. 90—95; 6, ¢. 196—197].

MBI puaep;KUBaeMcsl TPETheH TOUKH 3pEHHsT U CUHTAEM,
yto Cyne6unk Cmb6ara Crnapamera COOTBETCTBYET BCEM Xa-
PaKTEPUCTHKAM CAMOCTOAITEBHOIO IOKyMEHTa, KakK Mo CBOeH
CYLIHOCTH, Tak W no coaep:kanuto. CmOar Cnapamner He
TOJIBKO MEPEBOJIMJI M COKpALLLaJl TEKCT 3aKOHOB ['o111a 1 Ipyrux
MCMOJIb3yeMbIX HCTOUHHKOB, HO M HEPEJIKO BHOCHJ B HUX M3-
MeHeHus1, mepepabaTbiBasl, JOMOJHsI HOBBIMH HOPMaMH, aK-
TyaJbHBIMH JUIS1 CIO2KUBIINXCS 0O1ECTBEHHO-MOMUTHUECKUX
¥ 3KOHOMHMYECKHMX OTHOlIeHHH B KuJIMKHiACKOH ApMeHHH.
Cwmbatom Cnaparietom Obla ocyllecTBjeHa OoJbliasi rnpa-
BoTBOpuecKasi pa6ora. OH yKa3biBajl, UTO «HaMucasn si cei
CyneGHHUK /151 yIPOUEHHS CBATON LIEPKBU U OJIATOIEHCTBUS
CTpaHbl, a TaKXKe MUPCKMX Cyael u napei» [1, c. 464]. Ecre-
CTBEHHO, YTO JUISl JIOCTHXKEHMS Liesiell MO CO3MaHHI0 KOIH-
(PULMPOBAHHOTO MPABOBOIO aKTa, KOTOPbIH J0JIKEH MpHUMe-
HATbCSl HA TEPPUTOPHUM APMSIHCKOIO TOCYIApCTBa, JOJIKHbI
ObITb MOJIOXKEHBI B MEPBYIO OUEPe/lb HCTOUHHKH apMSIHCKOTO
npasa, B To uncie u Cyne6uuxk Mxurapa [oma, KoTopbii
npuMeHsiicss Ha Tepputopu Kuiukuiickoro rocyaapersa
¥ €r0 HOPMBI ObIJIH 3HAKOMBI MECTHBIM BJIACTSIM M HACEJIEHHIO.

Cyne6nux Cmbara siB/asieTcsl KOAMPUUHPOBAHHBIM aKTOM,
conepxkatum 202 cTaTbu, KOTOpblE CrPYNIHPOBAHbI B BOCEMb
raas: «O Hapsx M WX JETAX, HIIXaHax (KHA3bsX), pbllapsx,
CBSILLEHHOCY2KUTEJISIX U JIPYTHX, MOJBJIACTHBIX Lapto»; «Ha-
C/IeICTBEHHOE MpaBo»; «CeMeliHoe mpaBo»; «O 3a70roBoM
¥ HHOM MMYILIECTBEHHOM TIpaBe»; « ToproBoe npaso; «I1paBo
3aBelanus»; «IlpaBo paGosnanenusi»; «IIpaBo Ha Bo3me-
lieHue 3a yuiep6 u yobiTku». Kak BUaHO, U3 Ha3BaHUH TJ1aB,
Cwmbat Cnaparnet nocrapaJsicsi crpynnupoBaTth CTaTbH CBOETO
Cyne6HuKa 1o npeMeTy NpaBoBOro peryaupoBanusi. [Ipose-
JeHHbIH ananua Tekera CyaeOHUKa TO3BOSIET CAEATh BBIBO,
YTO TOT MPUHIMM COBJIONEH He BO BCeM JIOKYMEHTe, HO cama
wiesi M ee, MyCcTb M YaCTHYHOE, PUMEHEHHE sIBJIsIeTCs 10CTH-
JKEHHEM apMsIHCKOH PaBOBOK MbICJIH.

B rtekcre cBoero Cyne6Huka Cmbar Cnapaner, B OT-
Jauure ot Mxurapa [owa, ycraHaB/auBaj NMPUOPUTET CBET-
CKOH BJIACTH MO OTHOLIEHHIO K [IePKOBHOH. DTO 06 BSICHSIETCS
ycrporictBoM KusnKuu, riae apmMsiHCKOe JyXOBEHCTBO 00Ja-
JIaJI0 BJIACTbIO TOJIBKO B BOIMPOCAX BEPOMUCIIOBENAHHS H MO-
paau. Ta uck/oYnTE/IbHAS BJIACTBIO, KOTOPYIO yXOBEHCTBO

1MeJio B ApMeHHH, SIpKO oTpaxKasock B cTpykrype Cyne6HnKa
Mxurapa ['o1ua, rie LepKoBHas BJACTb CTOSIT BblLLE CBETCKOMH
1 UIMEHHO ¢ HOPM O LIEPKOBHOM MpaBe HauuHaercs: CyneOHUK
[oma. B Kusnkun cBetckast BjacThb B JiMLE Lapsi U €ro Bac-
caJloB I10JUMHMJIA cebe IPaKTHYEeCKH BCIO 00J1acThb [1PABOOT-
HOLLUECHHUH, a OCTaBlleecsl B KauecTBE MPHUBUJICTHPOBAHHOIO
KJ1acca JyXOBEHCTBO W MOCJYLLIHAs! LePKOBb ObIJIM OTHUMH U3
ocHoB KuJinkuiickoro rocynapceTsa.

[ocynapcTBeHHblll  cyBepeHuTeT CMOAT OTOXKAECTBJISAN
CJIMUHOCTbBIO L1APST, KOTOPBIH KaK HOCHTEJ/Ib BEPXOBHOH BJIACTH,
o0J1anan Cornacto
cratbe 1 Cyne6Huka «llapb MOxKeT M B 3ApaBHM U B CBOH
CMEPTHBII yac 3aBellaTb W MPUHHMATh pelleHHs], OT/1aBaThb
ropbl U M0JIs1 U BCE 3eMJIH KOMY TOJIbKO M0XKeJslaeT, Npuyem
HH €ro JIETH, HU KTO JIPYroil He UMEIOT MpaBa MpensTcTBOBATD
sToMy... Llapb oM HMeeT rnpaBo YeKaHHTb MOHETY, CTPOUTh
ropoja M KpernocTH, BO3BOAUTb MOCTbl Yepe3d OoJIbLIHe PEKH
W CTPOUTB MPUIOTHI Ha GOJBLINX IOPOTAX U TOPHBIX MTEePEXoax
cTpanbi» [ 1, c. 465].

Hecmorpst Ha To, uTO Lapb, 10 cyTH, obJanal GesrpaHuy-
HBIMH BO3MOXKHOCTSIMH, OH Obl1 00s13aH B CBOEH JesiTeJb-
HOCTH PYKOBOJICTBOBATbCSl 3aKOHAMM M OTpeiesIeHHbIMH OT-
pannuyenusivu. Tak, Cm06at mucas, uTo «He3aKOHHO, YTOObI
Lapb BHeOPAUHO »KUJI € JIIOOOBHULEH, HOO OH CTOUT Ha OJIHOH
ctyneHu ¢ borom u narpuapxom. Ilyctb oH Berynaer B 3a-
KOHHBIH Opak» [1, c. 465]. 3a Hapyienne 3TUX PaBUJI U He-
MCHOJIHEHUS 00SI3aHHOCTH MO 3allUTe CBOMX MOJAAHHBIX U 3a-
60Te 0 HUX LAapb MOT ObITh HAKa3aH CBEPyKEHHEM CO CTOPOHBI
Bora wimu napona.

Crarbst nepBast Cyne6Huka «O napsix M MX JeTIX» pery-
JpoBaJla TakXKe OYeHb BaxKHbIl BOMPOC, CBSI3AHHBIH C Ha-
C/le/IOBAaHHEM [IPecToJsia. YCTaHABJAMBAJCS TPUHLMI, CO-
IJIACHO KOTOPOMY MOCJe CMEPTH Lapsi Hac/eloBaJs MPecToll
ero crapwuii colH. Ho B 9Toll xKe cTaTbe npeaycmaTpuBaercs,
YTO «OTeL, BCE K€ J0JLKEH AJ1s Oj1ara CTpaHbl BHUMATEJbHO
NPOBEPUTH, C OI0OPEHHUS BCeX CBOUX 00/acTell U 006/1aCTHBIX
Ha4ya/JbHUKOB M CBSTOH LIePKBH, YTOObI OHH BO3BEJH Ha Lap-
CKMH TPOH TOTO U3 CHIHOBEH, KOTOPbIH UM npuemem...» [1, c.
464]. Takum o6pazom, MOJyYaeTCs, YTO LAPb SIBJISICS Bbl-
GOPHBIM JIMIOM. JTa JBOSKOCTb MOKA3bIBAET, YTO C OIHOM
croponbl Cm6aT OB CTOPOHHHKOM abCoOJIOTH3MA W LieH-
TPaJM30BAHHOH MOHApXUH, HO IIPH TOM CTapaJjCsl yyecTb
CTapylo TeHAEHUMIO apMsIHCKHX HaxapapoB (eonasoB), »xe-
JIaBILKMX BUAETb HA TPOHE H30PAHHOrO WMH M MOAUYHHSIIOLLE-
rocst UM Lapsl.

Ho He TOJIbKO M He CTOJIBKO 3TOT (DAKT ABJSETCS TIpUMe-
yaTeIbHBIM. BoJbIINM MpopbIBOM cTasIo To, uto CM6ar, B OT-
auuve ot Mxurapa [omia, hakTHiecKu OTCTpaHWJ OT BO3-
MOKHOCTH B30HTH Ha nipectoJi 6patbeB uapsi. Hanomuum, 4ro
Cwmb6ar Cnapanet 6bl1 6paTom 1apst Kniankuiickoro apMsit-
CKOTr0 TOCYapCTBa U NpU coxpaHeHun HopMm CyneGHuka Mxu-
tapa ['ol1a Mor Obl [IPeTEeH10BAThL HA [IPECTOL.

Onnaxko, Kak OTMeYaloT CHelHMANUCThl, (aKTHUECKH
e B ApMenun, B ToM umciae ¥ KHJIMKHICKOH, neficTBOBaJ
NPUHLIKIT IEPBOPOJICTBA, OCHOBAHHbIA Ha HOPMax O0OBIYHOTO
npaBa, KOrja MpectoJ Hac/e0BaJl CTapilini ChiH. A KOMIIPO-

HCKJIIOUHUTEJIbHBIMH  TTOJITHOMOYHSAMHU.
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MHUccHble roJioxkenust CyneOHuka ['owma 06 u36paHuu 1aps U3
6patheB uin Cyne6unka Cmbarta o BbiGope 1apsi U3 ChIHOBeH
OCTaJIMCh JIULIb HA Oymare U Ha MPaKTHKE He MPUMEHSJINCD [ 6,
c.210—211].

Jlo npunsitust Cyne6unka Cm6ata nepBopojiHas 104b Hapst
He UMeJIa NpaBa HacJseoBaTh npectos. OJHAKO U B 3TOM BO-
npoce Cm6at ciesan 60JbIIOH 1IAT Bepe] — «... B CJydae
ec/ii BooOlle HET LAPCKOro CbiHA, a TOJIBKO JI0Ub, TO OTeLL
MOXKET KOPOHOBAThb ee Ha LapcTBo..». [Ipu arom, ycraHas-
JIMBAJIOCh UETKOE YCJOBHE, UTO €€ ChIHOBbS Y:Ke He MMEIOT
npaBo HacjenoBaHus npecrosa|l, c¢. 465]. B caydae ke,
ec/In y 1aps BooOlle HeT JeTel, TO K PeCToJTy MPU3bIBAIOTCA
CbIHOBbS1 €10 OpaTheB

Cwmbatr Cnapaner ycTaHOBHJ HOPMbl, KOTOpbl€ CaHKIIHO-
HUPOBAJIM U OPOPMJISIH CIOKHUBIIHECSH COCJIOBHbIE MOPSIIKH
nepuosia pa3sutoro ceonanuama. [Ipu 3Tom, Mo cpaBHEHHIO
¢ Mxurapom [omrem, Cm6aT CUIBHO MOTIEPKUBAJ 3HAUEHHE
3HATH U JIyXOBEHCTBA, a TAKXKe OTKPHITO TPOBOANJ TPUHIUI
KJ1aCCOBOTO M COCJIOBHOTO HEPaBEHCTBA JIoJIeH.

[To CyneGuuky 0011eCTBO JeJMI0Ch Ha JBa pa3psia —
«azaToB» (CcBOOOAHBIX) W «lapa» (HecBoGoaHbIX). CmOaT
He MpPUHUMAJ PABEHCTBO JIOAEH M COUMAJbHOE HepaBeH-
CTBO CUNTAJ 3aKOHHBIM, CIIPABEVIUBBIM M BEUHbIM. «3aKOH
NJIACUT, — TMHCaJ OH, — YTO PO/ YeJIOBEYECKHH pacnaja-
€TCsl Ha MHOTO KJ1accoB: OO eCTb a3aThl M PLILAPH U Te, KTO
He TAKOB U UMeeT MHble 3aHsaTusi» [1, c. 533].9T1a nosuiusi
npsiMO BXOAUT B MpoTHBOpeure ¢ nosuuueid Mxurapa ['ouua,
KOTOPBIH Obl1 CTOPOHHUKOM WJEl paBHONpaBHs Jilofiell U co-
[{asbHOe HEPABEHCTBO OOBSICHSI SKOHOMHUECKUMH MPHUH-
Hamu. Kpome storo, Cm0at, Hexoast U3 peajsinil COBpeMEHHOro
emMy Ku/MKHIACKOro apMsIHCKOro rocylapceTsa, rjae HHCTHTYT
paboBJ1ajie/IbuecTBa MOJMYYHJ CHIBHOE PAa3BUTHE, & TOPTOBJIs
pabamu gocturjia GOJbLIMX PAa3MepOB, 3aKperJisiJl ero rnpa-
BOBoe perysaupoBanue B cBoeM Cyae6HuKe. PaGbl He TOBKO
NPOAaBaNCh, HO U HCMOJB30BaMNChL B camoil Kusnkuu. Pa6
OblJl He TOJILKO IPOU3BOJUTEJNEM, HO H TOBOPSILLIUM OpYyAHEM
MPOU3BOJCTBA, OH OblJ B TO K€ BPeMsl BELLbIO, MPEAMETOM
yacTHoO cobeTBeHHOCTH [, ¢. 155—156].

Onnako, He cMOTpPsl Ha JaHHble (DAKTbl, MOXKHO yTBep-
JKJATh, UTO C TOUYKH 3PEHUS PA3BUTHSI MPABOBOH MbICH
v topuandeckorl TexHuku B Cyne6Huke CmOara HMelOTCs
MHOTOUYHC/IEHHBbIE HHTEepPeCHbIe ¥ MPOTPECCHBHbBIE /7Sl CBOETO
BpPEeMEHH HOPMbI, PETyJIMPOBaBLIHE TPpaxKIaHCKHe, ceMeiiHble,
TPYLOBbIE, YrOJIOBHbIE MPABOOTHOLLIEHHS], @ TAKXKE BOIMPOCHI
CYJLOYCTPOHCTBA U MPABOCYIHS.

Bonpocbl perynupoBaHusi rpaKiaHCKO-NpPaBOBbIX OTHO-
IIeHU# ObIM aKTyaslbHbl B CBSI3H C BBICOKHM YPOBHEM pas-
BUTHS TOPrOBJIM W TOBAPHO-JEHEXKHBIX OTHOILEHWH B Ku-
Jukud. TlpeameToM KymJu-npojakd M JAPYrux J0rOBOPOB
MOIJIO ObITh MPAKTHYECKH J11060€ HMYLIECTBO, B TOM YHCJIE
u 3emJisi. Cyne6Huk Cmb6aTa pas/uual HeCKOJbKO BUIOB CO6-
CTBEHHOCTH Ha 3eMJII0 — BOTUMHA («alpeHHK» ), TOMeCTHas
LLePKOBHO-MOHACTbIPCKAsl, 11PpaBoO MPUOOPETEHHsT 3eMJIH Jy-
XOBHBIMH JIMIAMH, TOpOXaHaMH, peMmecyaeHHHKaMH. Kro
YIOJHO MOT PHOOPECTH 3eMJII0 B COOCTBEHHOCTD, €CJIM pac-
noJiaraj J0CTaTOUHBIMHU K TOMY cpejicTBami [2, ¢. 132].

Crarbeit 132 raBbl 5 Cyjie6HKMKa ObLIT yCTaHOBJIEH 0COObI
NOPSIJIOK NPOJaKK A0MOB. Ec/in 10M HaXoauscst B yepre ro-
poja, TO MPH ero Npojiaxke MIaTexK ero LeHbl MOT CJ1e10BaTh
uepe3 rojl uan GoJiee, a eC/Id JIOM HAaxXOUJICs BHE UEPThbl TO-
poja, To MpH ero Mnpojiake oH NPUPABHUBAJICS K 3€MeNIbHOMY
Y4acTKy U MJaaTex A0/KeH UMeTh MeCTO HeMeJllIeHHOo, 6e3 OT-
cpouku. Coryacho ct1. 133 Cyne6Huka oTcpouka niarexa, rno
o0lleMy MpaBuJy, Takxke He MpeaycMaTpuBajach MpH Mpo-
JlaxKe MeJIbHULL, JJaBOK U BOOO11le Belllel, < KOTOpble MPUHOCAT
apeHaHyto nyaty». OTCpouka JorMycKajgach TOJbKO MO CO-
IJ1aCHI0 BJlaJebLa.

B perysmupoBanun cemeidHO-0payHbIX OTHOLUEHWH, KO-
TopbiM B CyneOHHKe yaessiioch 6oJblioe BHUMaHHE, TaKxke
UMEJIUCh CYLLECTBEHHbIE OTIHUMSI.

Bakneiiliee otainune Mbl ycMaTpUBAEM y»Ke B CaMOM Ha-
yasie Cyne6Hrka Cmbata. OueBuHO, uto B Kusnkuiickoit Ap-
MEHHH CTPEMUJIMCh MAaKCHMaJbHO TMOJUMHUTBL BOIMPOC Pery-
JIMPOBAHUS CEMEHHO-OPaYHbIX OTHOLLICHUH CBETCKOH BJIACTH,
Torja Kak y Mxurapa ['o11a 5ToT Bonpoc 6bl HCKJIIOUUTEIBHOH
KOMIeTeHUHEH BAACTEl 11epKOBHbIX. DTO OTpaKaeTcsl B cra-
Thsx CyeOHHKA, UX BUJIE U COAEPIKAHUH.

O0s13aTe/IbHBIM YCJIOBUEM YIS 3aK/II0UeHHs Opaka cuura-
JINCh COBEpLIEHHOJETHE, B3aHMHOE COTJIacHe BCTYMAloOLIMX
B Gpak, Icuxuueckoe 1 pusnueckoe 3noposbe. Ecou, Mxurap
[owr, Ha oCHOBaHWM NpaBWJ yCTaHOBJEHHBIX CellbMbIM Ka-
HOHOM coGopa 1243 r. orpesesisii, 4TO NPU BCTYIJIEHUU
B OpaK »KEHUXY J0JLKHO Obl1o ObITb He MeHee 14 jeT, a He-
Becte — He MeHee 12 jier [6, ¢. 250], To Cmbat Cnaparnet
B crathe 111 CyneGHHKA yCTAHOBHJI BO3pACT HACTYIJIEHUS
6pavHoro CoBepILIEHHOETHS /151 000UX MOJOB — MATHAAATh
JIET, 4TO MPOTUBOPEUHJIO LIEPKOBHBIM KaHoHaM [ 1, ¢. 512].

CmOat sanpelian BCTynuieHne B Opak ABYX JIML, CTpaja-
IOUIMX CJICTIOTOH WJIM HEMOTOH. 3akJjioueHue Opaka MexKiy
OJTHUM CJIEMbIM WJIM HEMBIM U Y€JIOBEKOM He CTpaiaiolliM
9TUMU 3a00JIeBaHNSIMH Pa3pelanoch.

B kauectBe HeoOxoaumoro ycjioBust st Opaka CyneGHHK
Cwmbata cuurtasn HajqMuue «Tyailpa» (1ap B BHIE OIpele-
JIEHHOH CyMMbl WJIM UMYLLECTBA, NIPUHOCHMBII MYy»KeM H Tie-
pexoisiiuit B COOGCTBEHHOCTb KEHbI) W «Tpyira» (JioJst
JKEHIIMHbI B OTIIOBCKOM HMYIIIECTBE, KOTOpas SIBJSETCA ee
COOCTBEHHOCTBIO H KOTOPYIO OHAa BHOCHT B JIOM My»Ka). On-
HAKO 3TO MOJIOXKEHHE BXOJUJIO B TPOTHBOPEUHE C APMSIHCKUM
0ObIYHBIM MTpaBoM. Mxurap ['oul, 0CHOBbIBasiCh Ha 0OLIYHOM
npase, ycTaHaBJ/uBaJ oT/uuHble 0T Cmbata npasusa. bpauy-
rolrecs 110 U nocsie 6paxa esiaju Apyr Apyry nojapku. »Kena
JKe BXOJMJIA B JIOM MYy2Ka C OXKMTOM>» (MPHUAAHHOE), a ee po-
JITENIH MOHOCHJIN 35ITIO Pa3Hble MOIAaPKH.

Cyne6nuk Cmbara, B oranure ot Cynebuuka [owa, co-
JleprKaJl LeJsiblil psif cTatel, B KOTOPbIX MOAPOOHO paccMo-
TPeHbl OCHOBAHMUSI YISl [TpeKpalleHust Opaka. B 1enom MoxKHO
BBIJICJIMTD IBA OCHOBAHMS JUIsl IPEKpalleHust Opaka — cMepThb
OJIHOTO U3 CYNpPYroB K pa3Boj. Hecmorpst Ha To, uto Cmbar
B cratbe 78 CyneOHUKA 3aKperJisl MPUHLHUI MOCTPOEHHS
CeMbH Ha MaTpuapxasbHbIX Hayajsax, ykazaB, 4TO «3aKOH
602KHi1 oBeJieBaeT, YTOObI My2K OblJI [VTABOH HAl 2KEHOH U TaK
noJiaraetcst, 4ToObl 2KeHa Obl/1a 10/ BAACTbIO My2Ka, KaK HOTH
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¥ OCTaJIbHblE YACTH TeJla MOJL BJIACTbIO MOJIOBbI» 9TO HE 03Ha-
yaet noJiHoe 6ecrpaBue KeHUIMHbL. Pa3Bo Mor coBepLIaThest
KaK 10 MHHLHATHBE MY»Ka, TaK U M0 HHULMATHBE JKEHBbI.

Wrak, ocHoBaHusiMU 1J1s1 IpeKpalleHust Opaka OblIU cJle-
nytouire: 1) CMepTb mMy»Ka, MpH 3TOM K CMEPTH My»Ka MpH-
paBHMBAJOCH €ro JUIMTEJNbHOE OTCYTCTBHE M «pacrpocTpa-
HEHHBII CJIyX, YTO OH yMep». B 3ToM ciyyae »KeHa 10J/KHA
Oblla NPOXKIATH CeMb JIeT, a MOTOM HMeJia NPaBO BbIHTH
3amyzK. B ciyuae, ecin My»>K BEpHETCS, TO 2KeHa MMeJia PaBo
cama pelInThb ¢ KeM el 0CTaBaThCs, UTO ellle pas MoKa3biBaeT
HEKOTOPYI0 CBOOOJy apMSHCKHUX YKEHIIMH B CEMEHHbIX OTHO-
lIeHHsIX. AHAJIOTHYHAs HOPMa C CEMMJIETHHM CPOKOM ycTa-
HaBJMBaaCh U W1s My:k4iH. 2) Henocaywanue xenbl. Eciu
MeXK/1y CyrpyraMu Ha MouBe HernocJ/ylaHust 2KeHbl BO3SHHKHET
paszop, To 6pak Mor 6bITb pacTOpPrHyT. B 3TOM ciyuae xKeHa
noJjiydasia BCe, YTO OHA TPUHEC]A B JIOM MyXKa W TIOJIOBHHY
NPUIIOAA »KUBOTHBIX. Hajo OoTMETHTb, UTO Hemoc/yliaHue
YKEeHbI He ObIJI0 OCHOBaHHeM Juist pasBojia o CyneGHUKY Mxu-
tapa ['oma. 3) Boaesun. [luis1 pelienns Boripoca o pasBojie 1o
9TOMY OCHOBAHMIO M IPUMEHEHHUIO €r0 MOCJIEACTBUH 0 pasaede
MMYyLECTBA, HEOOXOAMMO ObIIO YCTAHOBUTD, KOIJIa BO3HHKJIA
9Ta 00JIE3Hb — JI0 WJIK T10CJ/I€ BCTYILICHUS B OpaK, U 3HaJ JIH
Cynpyr o Hajauuuu 1ol Gosiesnu. Ecnu cynpyr Obln BBeneH
B 3a6JTy2KI€HHEe U BTOPOH CYTPYT 3HAJ O CBOeM 3a60JieBaHUH
JI0 BCTyIUIeHHs1 B Opak, TO Cynpyra Bo3BpallaJjach B pOJIH-
TeJIbCKUMH JIOM U 3a0upaJjia cBoe npupatoe. Ecau ke 3abode-
BaHHE BO3HHKJIO B JIOME MYy»Ka M HE M3JIEUMMO, TO MY:K HMeJ
1paBo pasBecTUCh. Ho oH Mor BCTYyNUTL B MOBTOPHLIA Opak
ToJIbKO yepe3 7 JieT. Cratbs 104 CyneGHuKa ycTaHaBJMBasa
OueHb BaXKHOE W HOBOE JUI apMSIHCKOTO TpaBa ycJIoBHe —
MY2K MOT Pa3BECTHCh CO CBOEH XKeHOM, NoTepsBLLEH 310pOBbe
B €0 JIOME TOJILKO B CJlydae MoxKH3HEHHOH OIJ1aThl CPEICTB el
Ha CylECTBOBaHHE. DTO MOJNOKEHHE 110 CYTH CBOEH TOBOPUT
06 ycranoBsenun Cyne6uukom CMb6ata npootpasa aquMeH-
THBIX 00513aT€JILCTB CyNpPyroB, B ToM 4yncse u ObiBiinx. 4)IMo-
najnaHue B pabcrBo onHoro u3 cynpyros (cr. 81). B ciyuae,
€CJIM KTO-TO M3 CyNpYroB nonaiaji B pabeTBo, TO Yepes ceMb
JIET MY2K CUMTaJICsl CBOOGOAHLIM. AHAJIOTHYHOE TTPABUJIO yCTa-
HOBJICHO /151 2KeHbl. ) B3aumuas nenaBuctb (cr. 82). [lo-
CJIEJICTBHUSA Pa3Bojia Mo 3TOMY OCHOBAHMIO 3aBUCEJH OT TOTO,
KTO U3 CYNpPYroB siB/I€TCS BAHOBHUKOM BO3HHKHOBEHHUS 3TOH
B3aWMHOM HeHaBUCTH. Ec/ii ycTaHOB/IeHA BUHA My»Ka, TO OH
00s13aH OblJ1 BEPHYTb HMYLLECTBO JKEHbI, a TAKXKE YIJIaTHTb el
wrpad B pazmepe 1/3 cymMMbl NPUAAHHOTO, €C/IH JKeHa Oblaa
JIeBCTBeHHULIEH. Ecin xKe B pa3dBojie BUHOBATA XKeHa, TO IeTH
JIOJIKHBI OCTABATbCS Y My»Ka, KOTOPbIH MoJydas BCe UMYLIE-
CTBO ¥ MMeJI NIPABO »KeHUTbCsA. Takoro npasa »keHa 6e3 pas-
peLIeHHs My2Ka HJIH J10 €ro cMepTH He umeda. 6) IMpeatodoae-
aHue (cr. 83). Ecsiv u3MeHUs1 My»K ¥ TIPH 3TOM OH COJIEPIKUT
CBOIO JKeHY U ee 00ecreyuBaeT, To XKeHa He UMeJia PaBo Ha
pasdBojl. Ec/in »keHa u3MeHUsa, TO MyXK MMeJ NpaBo pasBe-
CTHCh C Hell.7) U3MeHeHne peaurno3Hoi NpuHaLIeKHOCTH.
8) HecnocoOHocTb K coxuTHIO. K JlaHHOMY OCHOBaHHIO
MOYKHO OTHECTH HEUHCTOTJIOTHOCTD U CBAPJIMBOCTD KEHbI (CT.
97), umnotenuyu myzka (cr. 102,103), pacrnyTcTBO M KOJJIOB-
ctBe xenbl (c1. 100).

B cyne6uuke Cwmbara Cnaparnera uMeloTcsl OueHb WH-
TepecHble MOJIOKEHHSI 0 BONPOCAM HAC/AENOBAHUSI HUMY-
we