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a obusoxkke u3oOpaxeH Axawn [epuosuy (1938),

aMepUKaHCKUI afBOKAaT, IOPUCT W TOJUTHYECKHH

KOMMEHTAaTOp 10 TeMe apabo-H3pau/bCKOro KOoH-
thJikra

Anan  Jlepwosni, pomuics B Hblo-Hopke, CIIA.
Bouibllylo yacth cBoell TPyLOBOH »KHU3HU OH INpopaboTas B
IopuIMUecKol 1iKoJe [apBapna, rie B Bo3pacte 28 JjieT cral
CaMbIM MOJIOZIBIM POhECCOPOM MPaBa B HCTOPUH IKOJIBI. OH
BO3IVIABJISIT TaM Kadenpy um. npoceccopa Pemikca Ppank-
tdyprepa. Ceiiuac on nocrosiitbiit agrop CNN u nosiutuye-
CKUM aHAJIHTHKOM.

Byjiyun anBokaToM, cCrelldasu3upylolIiMesl Ha anesiis-
[USIX B YrOJIOBHBIX Aesax, oH Beirpas 13 u3 15 nen o youii-
CTBAX M MOKYILIEHHsIX Ha YOWHCTBA, a TakKe TPeICTaBJIsII
LeJIbIH Psil 3HAMEHUTBIX KJIMEHTOB, B ToM yncse Matika Tail-
cona, Ilartu Xeper u Jlbkuma bakkepa.

B 1982 roay Iepuoui 3anumadicst jesiom Knayca don
BlosioBa, 6pUTaHCKOrO apuCTOKpaTa, KOTOPOro OCYAUJIH 3a
NonbITKy youilctBa ero cynpyru Cannu ¢oH bBiosioB nocpen-
CTBOM BBeJIeHHS] HHbEKLMN HHCYJINHA, YTO CITPOBOLMPOBATIO
y 2KeHIIMHbI KoMy. OH noJiyanst 30 Jiet TiopbMbl. Kiayce dhon
BrosioB Hansin JdepiuoBuua, U oHY 10JaJH anesiiHOHHYIO
)aynoby. O6BUHeHHE ObLIO 0TO3BAHO OJ1aroapst TOMY, UTO
JlepioBuIL cymest 10Ka3aTh (PakT HE3aKOHHOTO MOJyUeHHs
YJIMK, KOTOPLIMH 110J1b30Basioch oOBUHeHHe. [TozaHee Gbli
npoBe/leH BTOpoH ¢y, Ha kotopoM Kiayc don Brosio Gbli
onpabjiaH oKoHuaTesbHO. Komanna Jepuiosua cymena jo-
KazaTb, 4To Koma Cannu on bBrosioB Oblia Bbi3BaHa BoBCe
He HHCYJMHOM, a IPHUEMOM pPasJMYHbIX MEIUMKaMEHTOB
BKyIle ¢ ajkorosieM. Tak:ke sKcnepTam yaajsoch BbISICHUTD,
4TO HIVIA, KOTOPOH AKOOBI CAeJall HHBEKLHIO, Oblla HC-
naykaHa HHCYJMHOM CHApy»KM, HO He BHYTPH, UTO TOBOPHUT
B M0JIb3y TOTO, YTO HUIJIy MPOCTO 0OOMaKHYJIM BO (DJIAKOH C
npenaparoM, HO He BBOJMJIM MOJ KOxKy. Takxke 3alura akx-
LIeHTUPOBaJia BHUMaHKE CyJa Ha TOM, YTO 32 HECKOJILKO He-
Jiedib 10 npousouienuiero Cannu ¢poH bBrosioB o6panianack B
OOJIbHHLLY M3-3a NpueMa OoJiee CeMHAECATH TaOJIeTOK acIu-

pHHAa, UTO SICHO FTOBOPHUJIO O ee HeCTAOUIbHOM TTICHXHYECKOM
COCTOSTHUH.

Anan JlepiioBul Hamucas KHUTY 06 3TOM Jiesie, KO-
Topasi Oblla B3sITa 32 OCHOBY KMHOJIEHTbI pexkuccepa bap-
6era [lpenepa «Manauka cynpobi». Jlepiiouia B huibMe
coirpas Pon CusiBep. B ogHOM 3nu3one ajgBokaT paccKasbl-
BaeT COH: «3BOHUT MHe [uTnep, OH, OKa3biBaeTcs, ocTascs
JKHUB. 3BOHHUT U TOBOPHT, UTO €My 1103ape3 HyKeH aJBoKar. 5l
roBOpIO eMy: TIpHe3:KaiiTe, Kakie, MOJ, pa3roBopel. A cam
Jymato: 6yjy 3auiuiiath wik yonto?» [Tosxke B 0JlHOM M3 MH-
TepBbio OH npuaHaldcs: «Jla. B 1943 rony st 6b1 ero y6u. ro-
JbIMK pyKamu. Ho ecin 6b1 ceronus crosietHudt [utaep Bbi-
OpaJicsa U3 6pa3uIbCKUX JUKYHIVIEH, U He HAallIOCh Obl HUKOTO,
KTO B3sijicsl Obl €ro 3allluilaTh, s cTajg Obl €ro aaBOKaTOM.
[ToTromy uTO €CTb cHcTeMa MpaBoOCyIHs, U JlaxKe TaKOH CyKHH
CbIH, Kak [UT/1ep, BlpaBe paccuuThbiBaTh Ha Hee. §1, BeposITHO,
npourpaJ Obl feso [uraepa, Ho 51 Obl €ro 3aUULIAT ».

Jletom u ocenbio 1995 roma B CILIA 1es «mporiecce Beka»,
KaK Ha3BaJIi yroJIOBHBIH Cy/l Hal ObIBIIUM (DyTOOJUCTOM H
akrepom O. /xeem CumriconoMm. Ero o6BHHSIM B ABOHHOM
y6uiictBe — »KeHbl Hukosb 1 ee jnpyra Pona Tonamana. Bee
HeornpoBepKUMO yKasbiaso Ha O. [lxkes, 6e3 Bapuantos. Ho
HaHsATas UM KOMaH/Ja aJBOKATOB, B COCTAB KOTOPOH BXOIUJ H
JlepuioBuiL, B Xo/le BOCBMUMECSIMHOTO MpoLecca CoBepllnIa
IOpUIMYECKOe Uyl0 — HalllJa U3bSHbI B apryMeHTaluu Mpo-
KYpPOpOB, yMeJIO JIMCKPEIUTHpPOBaia cjadble 3BEHbs] B CH-
creMe ysauk. B obuiem, npousolia ceHcaluss — akThHye-
cKoro youiily onpasnaiu. [1pasa, nosxe, Ha rpaxaaHcKoM
cyne CUMICOHA MPU3HAJIM OTBETCTBEHHBIM 33 YOUICTBO, HAJIO-
JKWJIM HA HETO OTPOMHbIH ITPad), HO 9TO yKe Ipyrast UCTOPHS.

B 2010 romy [epuioBui cran jJaypeaToM MpeMHH UMEHH
Menaxema Dernna «3a cucremaTnueckoe oTCTauBaHHE WH-
TepecoB rocynapersa Mapausib U MPOTHBOCTOSIHUE MOMBITKAM
JleJieruTuMaliii eBpefickoro rocynapersa B CMU u akane-
MHUECKHX Kpyrax cTpaH 3anana»

Examepurna Ocsnuna, omsemcmaenHolil pedakmop
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IOPUCIIPYAEHLU NS

3awuTa BelwHbIX NpPaB Ha 3eMeJibHble YYaCTKY
B ®epepanbHom cnykbe cyaedHbIX NPUCTABOB

bonbwakosa AnéHa AneKcaHApOBHa, CTYLEHT MarncTpaTypsl
/IBaHOBCKWI1 rocyAapCTBEHHbIN yHUBEPCUTET

aK BCe Mbl TOHUMaEM, 3eMeJIbHbIH y4acTOK, KOTOPbIH Ha-
KXO[LI/ITCH B Ubel-TO COOCTBEHHOCTH HJIM MPUHAJICKUT Ha
JIPYTOM BELIHOM MpaBe J0JKEH MMEeThb OlpejesieHHble rpa-
HHULLbl, TO €CTb YETKO BbIPaxKEHHYI0O H 0003HAUEHHYIO TeppH-
Topuio. [1pn 3TOM y COOGCTBEHHUKOB J0JKHBI HAXOAUTCS J0-
KYMEHTbI, O(HIIHAILHO MOATBEPKIAIOLINE TPAHULIBI JAHHOH
TEPPUTOPHH BO U36EKAHHE CTTOPOB MEXKILy BJIaJIe/IbIIaMHU JIBYX
Y4acTKOB, KOTOpbIE TPUJIETratoT APYT K APYTY.

Pa3HOBHAHOCTbIO  CaMbIX ~ M3HYPUTEJbHBIX — CyleOHbIX
CTIOPOB, KacalollMXcs 3allUThl BELIHbIX MPAB Ha 3eMeJIbHble
YUaCTKH, SIBJISETCS HCK cocelelt ApyT ¢ Apyry. Tak mpoucxouur,
KOrja rpaxkaaHe, TPOXKUBAIOLIME HA CMEXKHBIX YdacTKax,
He MOTYT MPUHUTH K 0OlIeMy 3HAMEHATEIIO U JOTOBOPHThCS
0 IpaHHULIaX CBOMX 3€MeJIbHBIX YUaCTKOB, B C/yyae BO3HUKHO-
BEHHUS pa3HOIJIACHH.

JlaHHble cropbl 0 MeXKeBaHUIO OTHUMAIOT OTPOMHOE MHO-
JKECTBO CHJI, BDEMEHH, JIEHEXKHbBIX CPEICTB MPH 0OpallleHHH
B CY/l U IPOBOJIATCS OHU C TOM LeJIbl0, YTOOBI YCTAHOBHTD I'pa-
HHUIIbI 3€MEJIbHBIX YUACTKOB HA 3aKOHHBIX OCHOBAHHMSIX.

[To KaKo#i »ke MpHYHHe BO3HUKAIOT JIaHHbIE COCEICKHE pas-
Hor1acus?

CambIMK pacrpocTpaHeHHbIMH OCHOBAHUSIMHU I BO3HHK-
HOBEHUS MOJ0OHBIX KOH(JIHKTOB BJSETCS:

l. HesakoHHbI} 3aXBaT TEPPUTOPHUU WJM 4YaCTH TEPpHU-
TOPHH COCEHETO YUaCTKa;

2. He nocrikenue KoMrpomucca Mexka1y cocellsiMU Mpu
YCTAHOBJIEHUH I'PAHULL B 10CYIeGHOM MOPSIIKE;

3. Hcnonb3oBaHue 3eMeNbHOrO yyacTka 0e3 HaJuuusi
npaB Ha Hero;

4. THecob6Jaionenne rpaHuLl HCMONB30BAHUS 3€MJIH;

5. HecobJionieHue npaBu NpeaocTaBieHUst y4acTKOB;
6. HesakoHHOE U3BATHE 3eMeJIbHBIX YHaCTKOB;

Koneuno ke, naHHBbI MepeyeHb OCHOBAaHMH paccma-
TPUBAEMOH TIPOOJEMATHKY He SIBJISETCS MCUEPTbIBAIOIIMM,
B JIAHHOH CTaTbe MPHBE/IEHbI CaMble PACNpPOCTPaHEHHbIE OC-
HOBaHUS, OJIHAKO CAMbIM IJIABHBIM SIBJISIETCS OTKJIOHEHHE OT
TpaHMlL, YKa3aHHbIX HA MEXKEBOM TIJIaHE.

JlaHHyto cutyauuio cjienoBaso Obl paspelinTb B J10CY-
N1e0HOM TOPSIIIKE, TO €CTb, YTOObI MPaKIaHEe CAMOCTOSITEIbHO

NPUHAJMM PElIeHHe, KOTOpoe YCTpouso Obl 06€ CTOPOHBI
B JlaHHOM KOH(JIHKTe. OiHaKo, B GOJbIIMHCTBE CBOEM CTO-
pOHBI 06palIAOTCsl B Cy/L 3@ BOCCTAHOBJICHHEM HapyLLEHHBIX
npas.

Cropbl, KacaeMo 3eMeJIbHbIX OTHOLIEHHH, allle BCero 3a-
TParuBaloT Takue lopuaHdecKue (hakThl, Kak MpHoOpeTeHHe,
M3MEHEHHMEe WM MpekpalleHne npas He 3emJo. [Toro6Horo
pojia Cropbl 3a4acTylo BO3HHKAIOT MEKLy HeCKOJbKUMH CTO-
pOHaMHM, TOCYapCTBOM W OpraHaMH MeCTHOTrO caMoyIpaBs-
JICHHUSI.

Jlanuyto npo6seMaTHKy 3alMThl BELHbIX U HHbIX TpaB Ha
3eMeJIbHble YYacTKH XOTe/10C¢h Obl pa3oOpaTb, OCHOBLIBASICh
Ha aesitesibHocTH Cay»k6b1 cyne6GHbIX pucTaBoB Pocentickoit
Denepaunn B 3101 o6sactu. Beab nocse Toro, Kak BCTYNHT
B 3aKOHHYIO CHWJIy pelleHHe 110 KOHKPETHOMY CIOpY, HCMOJI-
HUTEJIbHBIH JOKYMEHT CTOPOHA BIIpaBe MPEAbsIBUTh B CIYKOY
cyreOHbIX IpucTaBoB. [pyroro BbiGopa He ocTaercst Mocie
TOrO, KaK CTOPOHbI HE CMOIVIM JOFOBOPUTLCSA B 0CYAeOHOM
nopsike 06 yperyJanpoBaHuu JaHHOTO criopa. Takum o6pa3om,
UCIOJIHUTEbHBIA JMCT noctynaet B Ciy:k0y cyieOHbIX TpH-
CTaBOB Ha MPHUHY/UTEIbHOE HCTIOJHEHHE.

Tak ¢ KakuMH Ke TMpeaMeTaMH HCIOJHEeHHUsT MOCTyNnalT
MCTIOJIHUTENIbHbIE JIOKYMeHTbl B DesiepasibHyto c1yx0y cy-
JeOHbBIX MPUCTABOB, CBSI3aHHbIE C 3AUIUTON BEllHbIX MPaB Ha
3eMeJIbHbIC YYacTKU?

HauGosee pacrpoctpaHeHHBIMH SIBJISIIOTCS:

I. Tlepenectn 3abop, pasjessionini
Y4acTKH;

Taxkoe peuenne cyna mnocryrnaer B cjyyae HapylleHHs!
CMEKHBIX TPaHHIL 3eMeJIbHbIX y9aCTKOB.

Mck nopaercss B pailoHHBINH Cyjl, HEOOXOAMMO 10KAa3aTh,
YTO 3eMJIsI TIPUHAICIKHT KOHKPETHOMY COOCTBEHHHKY, M UTO
COCeJl HapyLIWJ BalllM MpaBa, BO3BES ONpPeIeJeHHOro poja
3a00p, B pe3yJ/ibTaTe uero no peleHuio cyaa 3abop 6yaeT noj-
JieXKaTb MepeHeceHHIo COMIaCHO YCTAHOBJIEHHON KaaacTpoM
rpaHuLLy.

2. Hanoxutb apect Ha 3eMeJIbHbIE YYacToK;

Apect uMyIIecTBa OMMKHUKA TOApa3yMeBaeT Mo co6oil
3arper pacrnopsizkatbesi COOCTBEHHOCTBIO, a B CJyyae HeoO-

3eMeJIbHbIe
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XOJIUMOCTH M OFPaHUUMTD 11PABA UCIOJIb30BAHUS HIIH €TI0 U3b-
sITHE.

Hanoxkenue apecrta, kak obecrieuutesbHasi Mepa MpUHY-
JIUTE/ILHOIO B3bICKAHUs HallpaBJleHa Ha COXpPaHeHHe UMyLLe-
CTBa J0JDKHUKA B MHTEpecax B3blCKaTessl U B KOHEYHOM cyeTe
Ha CO3/1aHKe yCI0BUH ISl HCTIOJIHEHHUS peLleHUst cy/a.

3. 3anperuTb coBepllaTh PErHCTPalMOHHbIE JeHCTBHA
C 3eMeJIbHBIMH Y4aCTKaAMHU;

DTo orpaHuyeHHe MpaBa pacnopskeHUst COOCTBEHHHKOM
3eMeJIbHbIM y4yacTKOM. To eCcTb B TaKOM Cilydae 3eMeJsbHbIM
YUaCTKOM T10J1b30BAThCST Pa3perieHo, OfHAKO MepeopopMHTh,
TO €CTb TAKMM 00pa3oM OTUYzK/aTb, 3alPELLCHO.

[Tocne  nocrynyieHUst  HCHOJHUTEJBHOTO — JOKYMEHTa
C TaKUM MPEIMETOM HCIOJHEeHHs! Cy1eOHbIM MPUCTABOM-HC-
NoJIHUTEeM BblHOCHTCsl [TocTaHoBIeHHE O 3anpeTe Ha pert-
CTpaLMOHHbIE ACHCTBUS B OTHOLLIEHHH 3€MeJIbHOIO yuacTKa.

4. 3anpeTuTb COOCTBEHHHKY OTUYXKAATh 3€MeJbHbIE
Y4acTKH;

JlaHHbIil 3anpeT orpaHHYMBaeT MPaBo COOCTBEHHOCTH BJIa-
JIe/Ibl1a 3€MEJIBHOTO YUaCTKa, 3arpellast eMy pacrnopsiKaTbest
MM 110 CBOEMY YCMOTPEHHIO.

[Ipn TtakoM mpeameTe HCIOJHEHHs1 CyleOHbIM MpHUCTa-
BOM-UCIOJIHUTE/IEM BblHOCUTCsl [locraHoBisienne o 3amnpere
Ha perucTpaLMoHHble 1eHCTBHSI.

5. 3anpeTuTb NPOM3BOAMTbL CTPOUTENbHblE PAGOThl Ha
3eMeJ/IbHOM Y4acTKe;

3anper Ha ocylllecTBIEHHE CTPOUTEIbHBIX paboT B Kaye-
CTBE Mepbl M0 00ecnevyeHnto KOHKPETHOro UCKa 0 CHoce ca-
MOBOJIbHOHM ~ MOCTPOWKH HaKJablBaeTcsl CyneOHbIM  IpU-
CTABOM-HCITIOJIHUTEJIEM HWJIM K€ CYyAOM Kak B OTHOLIEHHH
JIOJPKHHUKA, TaK U B OTHOLIEHUH MHBIX JIULL.

B nannom ciyuae cyneGHBIM MPHUCTABOM-HCTIOJHUTENEM
OCYLLECTBJISIIOTCSl BBIXOAbl HA YYacToK, B Cjydyae MpelLbsiB-
JIEHUST MUCTIOJHUTENLHOTO JJOKyMEHTa HEeMMYLIeCTBEHHOIO Xa-
pakTepa, BblHOCATCS TpeGOBaHUS O COBEPLICHUH, JUOO Heco-
BeplLIeHUH OTpe/ieIeHHbIX IeHcTBUH. B cityyae HeucnosHenus
TpeOOBaHUN Cy1eOHOrO TMpPHUCTaBa-UCIOJHUTENS  JIOJKHHK
MpUBJIEKAETCS K aAMUHUCTPATHBHON OTBETCTBEHHOCTH, 32 He-
UCHOJIHEHUs] TPeOOBAHUH JIOJIKHOCTHOTO JIMLA.

6. OO0s3aTb nepeHecTH CaloBble Haca)KJIeHUsl OT rpa-
HHULIbI 3€MEJIbHOTO YUacTKa;

B nannom ciydae 10/KHUKY TaK »Ke HarpaJsiioTest Tpe6o-
BaHust 00 yCTpaHeHUN HACAXKIEHUH, €C/IM TTOCPE/ICTBOM BbIpa-
HIMBAHMS JAHHBIX HACAXK/IEHWH TIPUUHHSIETCST BpeJl COOCTBEH -
HHKaM CMEXKHbIX 3€MeJIbHBIX YYaCTKOB, a TakxKe HapyllaeTcs
NpaBo M0JIb30BAHUS TPUHALJIEKALLMM 3eMeJIbHBIM Y4aCTKOM.

Takum o6Gpaszom, BOMpoC 3alllMTbl BELIHbIX MpaB Ha 3e-
MeJIbHble YUaCTKH caM Mo cebe sIBJIsIeTCsl I0CTaTOYHO Herpo-
CTHIM U HEOJIHO3HAUHBIM M 3aHUMAET Ba’KHOE MECTO B CUCTEME
MPaBOBOTO PETYJMPOBAHHUST 3€MeJIbHbIX TPABOOTHOLIEHHH,
IJIaBHOE, YTO HEOOXOIMMO ¢lleslaTh — BbIOpaTh Hajl1eKall1il
cr1oco0 3alUThl Npasa.

Tpyaosble otHoweHus B Kutainickon HapopHoi Pecny6nuke: npaBoBoe peryivpoBaHue

BopcuHa AHactacua UropeBHa, cTygeHT
[anbHeBoCTOYHbI hefepanbHblit yHuBepcuTeT (r. BnagnsocTtok)

Kumaiickas Hapoonas Pecnybauka asaiemcs 00HUM U3 camolx 3Hauumolx napmuepos Poccutickoii ®edepayuu
8 00AGCMIUL COUUANLHO-IKOHOMULECKO2O B3AUMOOCUCMBUSL, NOIMOMY USYUEHUe NPABOBOCO PeYAUPOBAHUL MPLYOOBLLY

omnouteruti KHP umeem 6oavuioe npakmudecKkoe sHaveHue.

Karouesole caosa: mpyo, mpyodoseie omuoulenus, Kumatickas HapoOHas pecnybauxka, npagogoe pecyiuposarue.

Bbma}omneCﬂ yenexu Kutaiickont Haponno#t Pecny6mnku
(KHP) B o6mactn coumanbHO-3KOHOMHYECKHX OTHO-
LIEHWH CTa/M OJHUM M3 HAlyMeBUINX COOBITHA B MHPOBOH
MCTOPUM SKOHOMMKH 3a MOCJeHUE AecATHIeTHs. B cBssu
C MPOBEJEHHBIMU COLHAJIBHO-9KOHOMHUYECKUMH pedpopMamH,
KHP, 6e3 npeyBennueHusi, MoxKHO Ha3BaTh OJHOH H3 caMbIX
JIMHAMMYHO pa3BUBAIOLIMXCA jepxKaB. OTuactu 3aciyra He-
OblBaJsioro sKoHoMmuueckoro nogbema KHP cocrout B crpyk-
TYPHBIX H3MEHEHHUSIX 3aHATOCTH HACEJIEHUS U TPYOBbIX OTHO-
LICHHH.

B Kuratickoii Haponnoii Pecriy6suke cyiiecTByer pocra-
TOYHO MHOTO HOPMATHUBHBIX MPABOBBIX aKTOB, PETrYJHPYIOLINX
TPY/IOBbIE OTHOLIEHHSI. B nepByio ouepenp, 3TO BBICHINH 3aKOH
crpadbl — Koncruryunsi. Koneruryuus KHP — sto komu-
(DULMPOBAHHbBIF akT, MpUHATHIA B 1982 roay 1 umerouuit 138
craTed.

B Koneruryunn KHP 3akpensieno Baxknefiniee npasuio,
coracHo Kotopomy rpaxaane KHP nmeior kak npaso Ha tpyn,
TaK U 06s13aHHOCTb TPyAUThCs. B crathe 42 Koneruryuuu ro-
BOPHUTCSI, UTO «TPyL — TI0YeTHasl 00sI3aHHOCTb BCEX TPYIO-
crnocobHbIX rpaxaan» [ 1], Kpome Toro, rocylapeTBo pas/nu-
HBIMU TyTSMU YJIydllIaeT OXpaHy W YCJOBHsSI TPy/Aa, CO31aeT
YCJIOBUS U1t TPYIOYCTPOHCTBA, a TAKXKE HA OCHOBE Pa3BUTHS
MPOM3BOACTBA MOBBILIAET OMJIATY TPyAA U MaTepHaibHoe 6J1a-
rococrosinie Tpyasiumxcs, Tpyasiiuecss KHP rakke nmetor
HeoTbeMJIeMOe MIPAaBO Ha OTIbIX.

Oyunamentom Tpynosoro npasa KHP sisasiiorcest takue
HOpPMATHBHbIE MPaBOBble aKThl, Kak: 3akoH «O Tpyne»
1994 r., 3akon «O TtpynoBom jgoroBope» 2007 r., 3akoH «O
MeaMaluKui 1 apouTpaxke TpyaoBbix criopos» 2008 r., 3akoH
«O conpanbiom crpaxoBanun» 2010 r., 3akon «O rocynap-
CTBEHHbIX ctyKatux» 2005 1. U T. /1.
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HewmanoBaxxubiMu ucrounukamu Ttpyaosoro npasa KHP,
NPU3BAHHBIMK KOHKPETU3UPOBATh U PA3BUTb MOJIOKEHHS 3a-
KOHOB, SIBJISIOTCS TPUHATBIE BO HCIOJHEHHE 3aKOHOB MOJ-
3aKOHHbIE MMPABOBbIE AKThbl, K KOTOPbIM, B YACTHOCTH, OTHO-
catest: [Tosoxkenue «O Bbimyiate 3apaboTHO# Muiatbl» 1994 r.,
[Tonoxenne «O eKerogHOM OMJIAYHBAEMOM OTIyCKe paboT-
nukoB» 2007 r., TTonoxenne «O paboyem BpemeHu padoT-
HukoB» 1994 r. u T. 1.

OmnunTeNbHON 0CO6EHHOCTBIO TPYIOBOTO 3aKOHOAATE b+
crBa KHP siBaisieTcst Hanmure MaccuBa JIOKa/bHbIX PABOBBIX
aKTOB, B TOM YHCJIE KOJIJIEKTHBHBIX JIOTOBOPOB, OTPAC/]EBbIX
¥ TEPPUTOPHUAJILHBIX COIJIALIEHHH, a TaKKEe aKTOB MECTHbBIX
coOpaHUil HapOJHbIX MpeACTaBUTENEH, KOTOpbIE SIBJSIOTCS
CBOEro pojia MyHHLMNAJbHLIMU [PAaBOBbIMM aKTamu. Ha-
npumep, npoBuHuMK Kutas, Gynydd aiMHHUCTPATUBHO-TEp-
pUTOpHAIbHBIMU elMHULAMU KuTas u He fBJSSCH CaMOCTO-
ITeJIbHBIMU  00pa30BaHUsIMH, BIIpaBe yCTaHABJIUBATbL CBOU
MHHUMaJIbHBIH padmep omgatel Tpyra (MPOT), npuuem He
TOJIBKO B TMPOBUHLMH, HO W B TOpoJlax M yesjax, BXOJISLINX
B COCTaB MpoBUHIMH [2, ¢. 37].

[oBOpsi 06 OCHOBHBIX 3aKOHAX, PEryJUPYIOLLUX TPYAOBbIE
otHouieHust Kurasi, B nepByto ouepenib TpeGyercsi cKasaTb Mpo
3akoH KHP «O tpyne» 1994 r. [3], KoTopeifi siBAsieTcst oc-
HoBO#1 TpynoBoro 3akoHonaresbersa KHP. lanublit 3akoH co-
crout u3 107 crateil u peryaupyer LLMPOKHI KPyr BOMPOCOB!
rocy/lapCTBEHHOE COAEHCTBHE 3aHATOCTH, 3aKJIOUEHHE UHIU-
BUJLyaJIbHbIX W KOJUIEKTHBHBIX TPYIOBBIX JIOTOBOPOB, OMpe-
JesieHre paboyero BpeMeHH M BPEMEHH OTIbIXa, BbiMJara
3apabOTHOM MJIAThl, OXpaHa TPY/A »KEHILHUH U HECOBEPLICHHO-
JIeTHHX, 6e30TacHOCTb TPyAa, MpodeccroHalbHOe 00yueHHe
¥ TOAr0TOBKA, COLMAJIbHOE CTpaxoBaHWe, paspelleHue Tpy-
JIOBBIX CIOPOB, IOCYIAPCTBEHHbIH KOHTPOJb B cdepe Tpyaa,
a TakXKe OTBETCTBEHHOCTb 3a HapyLIEHHUs 3aKOHOAATENbCTBA
0 TpyJe.

[IpumeuaTtenbHO, uTO 3aKOH «O Tpyse», Takke Kak u KoH-
crutyuust Kutasi, He mnpeaycMaTpuBalOT S TPYASLIMXCS
npaBa Ha 3a0aCTOBKY, 3aT0 paGOTHUKOB HAZEJISIIOT [IPaBOM Ha
yyacTve B yrpaBJjeHHH NPOU3BOACTBOM. JlaHHoe MpaBo o3Ha-
Yaet, YTO B COOTBETCTBMU C 3aKOHOM PaGOTHHKM, uepe3 co-
OpaHUsi TPYIOBBIX KOJUJIEKTHBOB WJH HX MpeICTaBUTENEH,
NPUHUMAIOT y4acTHE B JIEMOKPATHUECKOM YIpaBJEHUU TIPeJi-
NpUATHEM, MPH 3TOM paboTofaTe/IM B JIHIE MpearpHHUMA-
Tesell 00513aHbl «KOHCYJIBTHPOBATLCS C MPEACTABUTE/NLHBIMU
opraHamMu paGOTHUKOB MO BONpOCAM, 3aTparWBaloOLLUM 3a-
KOHHBbIE MpaBa U MHTepechl pabouux 1 cayxKammx» [4, c. 427].

Oco6oe BHMMaHHe B 3akoHe «O Tpyae» otaaercs o0Oe-
CMeyeHHI0 TIpaBa Ha TPYyL MOCPEICTBOM OCYIIECTBJEHHS aK-

Jlutepatypa:

THBHOH TOCY/apCTBEHHOH TMOJMTHKH B 006JaCTH 3aHSTOCTH,
KOTOpasi HarpasJ/eHa, B YAaCTHOCTH, Ha CO3/laHHe HOBBIX pa-
6GOUMX MECT, Pa3BUTHIO TPO(eCcCHOHAJILHOr0 06pa3oBaHus,
YBEJIMYCHHIO BO3MOXKHOCTEH /151 TPYI0YCTPOUCTBA.

Tpynosoit norosop B KHP 3akiouaercss B nucbMeHHOH
(opMe M B JBYX 3K3eMIIsipax, MPH TOM, €C]H JHULO TIpHU-
HsJIM Ha padoTy 6e3 3aKJ/04eH sl MMCbMEHHOrOo I0roBopa, To
OHO BIpaBe TpeGOBaTh OT PabOTOAATE/ISl BLIJIATUTD €My 3a-
paGoTHyIO TJ1aTy B IBOUHOM pasmepe, HauWHasi co 2 Mecsilia
paboTbl, 10 okoHuaHus 1 roga pabotsl. Takoe mpaBo JaHO
paboOTHUKY Ha MPOTSKEHUH | Mecsiia co JHsT (PaKTHUECKOTo
BO3HUKHOBEHHSI TPY/IOBBIX OTHOILIEHUH.

MHTepecHBIM sIBJISIETCS TOT (DAKT, YTO B OTJIHMUME OT POC-
CHIHCKOro TPyJI0BOT0 3aKoHojiaTesberBa, 3akon KHP «O tpy-
JIOBOM JIOTOBOpE» TPElyCMaTpPUBAET BO3MOXKHOCTb 3aKJI0-
UeHHUs TPYZOBOTO JIOTOBOpA B YCTHOH opMe, TpaB/a TOJIbKO
B cJlydae npuema pabOTHHKA Ha pabOTy Ha HEMOJIHLIA pa-
6ounii ieHb [5].

TpapuuoHHO, CTOPOHAMH TPYIOBOTO JIOrOBOpPA BLICTY-
natoT paboTHUK W paboToaartesb. YTo Kacaercst BUIOB Tpy-
JIOBBIX JIOTOBOPOB, TO OHH UETKO NMOUMEHOBAHbI B 3aKoHe «O
TPYLOBOM J0roBope» [6], K HUM OTHOCSITCSI: CPOUHBIH TpYy-
JI0BO#1 10roBOp, TPYL0BOH J0r0OBOP, 3aKJIIOUEHHbIH Ha Heollpe-
JIeJICHHBII CPOK, a TaKxKe TPYLOBOH 0roBOP, 3aKJIOUEHHbIH
Ha CPOK BbINOJIHEHHUS ONpeiesIeHHOro o6beMa pabor.

B coorserctBun ¢ 3akonom KHP «O tpyne», pa6oro-
JaTe]b TapaHTHPYyeT KaK MUHHUMYM OJIMH BBIXOJIHOH J€Hb
paboTHHKY B Hefeso. UTo KacaeTcsi e:KerojiHoro onJavu-
BAaeMOro OTIIyCKa, TO [0 POCCUHCKOMY TPYLOBOMY 3aKOHO-
JlaTe/IbCTBY, 11IPaBO BOCIOJb30BATLCS OTITYCKOM HMEIOT Te
paGOTHUKH, Y KOTOPbIX HENPePbIBHbIH CTaxK paboTbl cOCTaB-
JIsieT He MeHee 6 MecslleB, B TO BpeMsl Kak 110 KHTalCKoMy
TPYIIOBOMY 3aKOHOJIATEJLCTBY TOT CPOK B 2 pasza GoJiblie
u cocrasasier 1 rop. Ilpu stom B Kurae paGoTHHK, HMe-
fotuit craxk padotsl ot 1 1o 10 set, umeeT npaso Ha 5 aHel
ormycka, npu craxke pa6otol or 10 o 20 ser — 10 aneit
oTmycka, ecau craxk pa6otel 6Gosiee 20 ser — TO 15 nHEH
OTIYCKa COOTBETCTBeHHO. KoHeuHo, naHHble LU(Pbl CBUE-
TeJLCTBYIOT O TOM, uTo B Poccun cutyauusi ¢ obuieid npo-
JIOJDKUTEIBHOCTBIO  €XKETOJIHOTO  OTJIaUMBAEMOro  OTIMYyCKa
HaMHoro OoJiee Liansas — JJIMTEJNbHOCTb OTIycKa CO-
CTaBJISIET LIEJbIX 28 THEH.

Takum oGpasom, nMpaBoBoe peryjJupoBaHHe TPYLOBbIX OT-
noutenuit B KHP noBosibHO crnietinduuno, urto sipasiercs,
cKopee BCero, CJaeACTBUEM OCOOOH MONUTUKU TOCyIapCTBa,
OCHOBAHHOH Ha KyJIBTYPHbBIX U TPAIMIMOHHBIX 0COOEHHOCTSX
KHP, xapakrepHbIx 1151 1t000N a3HaTCKOH CTPaHb.

l.  Koncruryuus Kuraiickoit Haponnoit PecryGanku: npunsita Ha 5-i ceccun Bceekutaiickoro cobpaHust HapoOIHbIX
npeacrtaButesiell 5-ro cosbiBa 4 nekadpsa 1982 r (¢ usm. 2004 r.) — URL: http://chinalawinfo.ru (nata oOpatieHnst

24.02.20191).

2. ®ummnopa, M. A. MexayHapoiHoe U HalMOHAJLHOE TPYIOBOE MpaBo: yueGHoe mocobue. / M. A. ®Oummnosa. —
Hwxkuuit Hoeropon: Hukeroponckuit rocynusepeuret, 2015, — 80 c.



196 | OpucnpyaeHuyua

«Monopoin yuénbin» « N2 26 (264) -« WioHb 2019 r.

3. 3axon Kuratickoit Haponno#t Pecniy6muku «O Tpyne»: npunst Ha 8-m 3acenanuu [locrosinHoro komntera Beeku-
TaicKoro cobpaHust HapOAHbIX NPEACTaBUTeNel BOCbMOro co3biBa O HioJs 1994 rona, BBeien B feficTBUe ¢ 1 situBapsi
1995 r. — URL: http://chinalawinfo.ru (nata o6pauenus 24.02.2019 r).

4. CpaBHHTe/IbHOE MexKIyHapoaHOe TPYAoBoe npaso: yue6uuk s Byson./ W. 5. Kucenes: ots. pen. M. 1. Kucenes. —

M.: leno, 1999. — 728 ¢

5. CpaBHUTEJILHBIF aHAJINW3 TIPUMEHEHHUs OT/E/bHbBIX MOJIOXKEHUH TPYLOBOr0O 3aKoHoiaTe beTBa B Poccun u Kutaiickoit
Hapomnoit Pecny6unike: Teopernueckie W NpHK/IaAHbIE aCMEKThl COBPeMEHHOH HayKH: COOPHHK HAyYHBIX TPYLOB MO
matepuanam 1X MexyHapoaHoil HaydHO-NpaKTHUecKoil Kondepenuuu, 31 mapra 2015 r.: B 6 u. / noa o6uL. pes.
M. T TlerpoBoi. — bearopox: UIT [Terposa M.T, 2015. — 176 c.

6. 3axon Kuraiicko#t HapoaHo# Pecriybinku «O TpyZ0BOM I0TOBOpe»: IPUHAT Ha 28-M 3acenanun [TocTosHHOro KoMHU-
tera BCHIT 10-ro coswina 29 nions 2007 roxa, serynu B cuay 1 ausaps 2008 rona. — URL: http://chinalawinfo.ru

(nata o6paienuns: 24.04.20191.).

JlaHHble 0 TUNNYHbIX CYyObEKTaX NPOTUBOAENCTBUA YrOJIOBHOMY Npec/ieA0BaHMI0
MO YroIOBHbIM AeNaM 0 KOPPYNLUOHHbIX NPecTynaeHnax

Ipuwaes Poman AnekcaHapoBuY, CTyLeHT
Cubupckuit hepepanbHbiii yHusepeutet (r. KpacHospck)

BCOBpeMGHHoﬁ HayKe OTHOCHTEJIbHO MaJio BHUMAHHUS yjie-
JIEHO 0COOEHHOCTSIM, crocobaM, MeToaM, KacatoluMcs
NPEOJOJIEHHIO  [TPOTUBOAEHCTBUS  YrOJOBHOMY — TpecJeno-
BaHu10. Kak u3BecTHO, B COBPEMEHHbIX peanusix, AJs Hallel
CTpaHbl, OJJHUM W3 CAMbIX MOMYJISPHbIX TPECTYIVICHHH ABJISA-
I0TCS] KOPPYMLMOHHBIE TTPECTYIIEH s, 0COOEHHO B cepe ro-
Cy[lapCTBEHHON BJACTH, OoJiee TOro, JaHHAs TeMa SBJSETCS
OJIHOM M3 caMblX 6OJIE3HEHHBIX WISl HALIEro rocy1apeTBa, Tak
KaK He yCrneBaioT JoAW 3a0biTh 00 OJHOM H3 TPOMKHX pa-
300/1a4eHUI YMHOBHUKOB, COBEPIUMBILUX PE30HAHCHOE XH-
LLIeHHe FOCy/IapCTBEHHBIX CPeACTB, Kak no CMMU tupaxupytor
ovepenHoe pazobjayeHne Kakoro-jaubo YHHOBHUKA KOTOPbIH
TOXHTHJ, 1a/1/B351 B3ATKY B HEMBICIMMBIX /15 OGBLIYHOTO
rpaxKlaHHHa pasMepax. YuuTbiBasi BblllleCKazaHHOE, Mpo-
BECTH HCCJIE/IOBAHHE B TAKOH «HOBOW» TeMe Kak «JlaHHbie
O THIHYHBIX CyObEKTax MPOTUBOJACHCTBUS YrOJOBHOMY Ipe-
cJieloBaHuio», OyjeT 0co00 aKTyabHO YUHTHIBAsi COCTOSIHUE,
B KOTOPOM Npe0OblBaeT Hallla cTpaHa B JaHHoe Bpemsi. JlaHHoe
MCCJICI0BAHME HAMPABJICHO B MEPBYIO odyepelb Ha MOMOLLb
cjleloBatesisiM, a Takxke opraHam ocyiectsJisiioium OPM,
TaK Kak JesITeJIbHOCTb JIaHHbIX CyObEKTOB HEMOCPEICTBEHHO
CBfI3aHA C PACKPBLITHEM M PACCJENIOBAHMEM MPECTYIICHHH
KOPPYIMLHOHHON HAMNPaBJEHHOCTH H B JIIOOOM YrOJIOBHOM
nene, OPM, TakTHuecKo# orepaiyu, 3HaHWs O THITHYHBIX
cyObeKTax MPOTHBOACHCTBHS YrOJOBHOMY I1PEC/IeI0BaHHIO,
npuemax, crnocodax, npeojoJieHust NPOTUBOACHCTBHST MOXKET
CbIrpaTh pellatolLyto, KIIOUYEBYIO POJib JIJIS PACKPbITHS U J10-
Ka3bIBaHUS COBEPLIEHHOTO MPECTYIIEHUS.

[Ipexkae uyem ToOBOPUTH O THIHYHBIX CyObeKTax Mpo-
TUBOACUCTBUSI YrOJOBHOMY I1peC/IeIOBaHUIO, HEOOXOAHMO
BCMOMHHUTB, YTO TaKoe TMPOTHBOJEHCTBHE YrOJOBHOMY Mpe-
c/le/IoBaHuIo B LesioM. B topuanueckoii intepatype Ha ceroj-
HSLIHUA JIeHb HAMTMCAHO HEe TaK MHOTO paloT, MOCBSLIEHHBIX

3TOMY BOTIPOCY, AJIsl OTIpe/IeJIeHUs] TTIOHSATHST TPOTHBOJIEHCTBHS
ob6parumcest K pa6ore K. 0. Jlanbuimna, koropbiii Han6osiee
LIMPOKO PACKPBLI JaHHOE MOHSATHE!

«[TpoTuBoAeHicTBIE YrOJOBHOMY TpEC/EIOBAHUI0 —
YMbILIJIEHHOE KOH(JIMKTHOE TOBEJEHHE, OCYLIECTBASEMOE
Y4aCTHHKAMH YTOJIOBHOTO Cy[I0TTPOU3BOJICTBA U (MJIH ) JIHLIAMH,
He UMEIOLLMMH KaKoro-Ju0o 1polieccyasbHOro crartyca, B oT-
HOLLEHUH JeSITeJIbHOCTH [PABOOXPAHUTENbHBIX OPraHoB 10
NpeynpexKIeHUIo, BbISIBJIEHHIO, MPECEYeHHI0 U Pacc/eno-
BaHUIO TIPECTYIJICHHH, LIEJIbI0 KOTOPOTO SIBJSETCS BOCHpe-
MATCTBOBAHUE JIOCTHXKEHHIO TPABOOXPAHUTEJBLHBIMU Opra-
HamMH 3aja4 (Ha3Ha4yeHHs1) YroJOBHOTO CyAOMPOM3BOACTBA,
MyTeM OCYILIECTBJIEHHUS] PA3JMUHBIX CMIOCOOOB COKPBITHS Mpe-
CTYTJIEHUH W (MJIM) HHBIX J€HCTBUH, He CBSI3aHHBIX C BO3/EH-
CTBMEM Ha J10Ka3aTeJbCTBEHHYI0 HH(OpMaLMIO O COOBbITHH
npecryrieHus» [2].

JlaHHble O THMHYHBIX CyObeKTaX MPOTUBOJACHCTBUS Yro-
JIOBHOMY [1peC/Ie[IOBAHUIO, HMEIOT BakHelillee 3HauyeHHe
JUisi BBIOOpa CTpaTeruy MpeojioJieHnst POTUBOJAEHCTBUS pac-
cneoBaiuio. OHM MO3BOJISIIOT CJIE0BATENIO YaKe HA PaHHHUX
sTanax paccieloBaHMsl HCMOJb30BaTh HauboJsee dpek-
TUBHbIE W ONTHMaJslbHble TAKTHUECKHE TPUEMbI MPH MPOU3-
BOJICTBE OTIPEJIE/ICHHbBIX CJICJICTBEHHBIX JICHCTBUH, TAKHX KaK
jonpoc u T. A. Hanuuue y caenoBatessi 3HaHUH M HABBIKOB
MPeojIoJIeHNs] MTPOTUBOJEHCTBUS MO MPECTYTIEHHIM KOPPYT-
LIMOHHON HaNpaBJEeHHOCTH MOMOKET €My BbICTPOUTb TAKTHKY
B3aUMOJICHCTBUS C MPECTYINHUKAMU TaK, YTOObl CBECTH BO3-
MOKHOCTb M 2KeJlaHWe MPOTHBOACHCTBUS MOCJACIHHX K MHU-
HUMyMy. B 1esnom, nosposar nabexkaTb olIMOOK, KOTOpble
B JlaJbHEHIIIEM MOTYT HeraTHBHO CKAa3aThCsl Ha pesysbTaTax
pacciie10BaHHUsl.

Pacrionarasi cBeleHUsIMM O JIAHHBIX JIMUHOCTH [PECTYyIl-
HHKA, CJ1eI0BaTe/ b MOXKET BbIABHHYTb LlesleHarpaB/eHHble
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BEPCHH O POJIM B TPOTHBOINPABHON A€ST€JIBHOCTH KOHKPETHbIX
JIML, O Xapakrepe MPUEMOB MPOTUBOAECHCTBHS KOHKPETHBIX
JIMLL U UIHTEHCHBHOCTH MPOTHUBOJICHCTBHUSA Pacc/eIOBAHUIO.

OJHUMH M3 CaMbIX OINACHBIX MPECTYMJIEHUH KOppYMH-
OHHOM HarpaBJeHHOCTH CMEeJIO MOYKHO CUHTATh MPECTYTJIEHHS,
COBepLIEHHbIE JIOKHOCTHBIMU JIMLAMH TOCY1apCTBEHHBIX Op-
raHoB, MOCKOJIbKY UMEHHO 3TH JIMLA OCYLLECTBJSIOT 0053aH-
HOCTH M0 BbINOJHEHHIO FOCYaPCTBEHHbIX (YHKUHH, HCTOJI-
HeHulo 6loxkeTa U T. 1. B cBoio ouyepenb, BbICOKast CTeMNeHb
KOPPYMITUPOBAHHOCTH B cepe TrocylapCTBEHHOH BJIACTH,
B BbICUIEH CTeMeHH MOJAPbIBAET JOBEpHe TpakaaH K BJACTH,
a TaKkKe CBHUIETEJbCTBYET O CEPbE3HbIX COLMAaNbHBIX 060-
JIE3HSIX rocy1apeTBa.

[IpakTuuecku Bce MpecTyryeHusl KOPPYNUHOHHOH Ha-
MPaBJECHHOCTH CJIOXKHBI JIJIs1 PACKPBITHS M PacC/el0BaHus,
0ODBSICHSIETCS 3TO BBICOKOH CTeNeHbl0 JIaTeHTHOCTH JaHHbIX
npecryrnuieHni. BrisiBieHne u u3o06/audeHHe MPeCTyMHHKOB
3aTpy[IHEHO OTCYTCTBHEM OUEBH/LIEB ero coBepienus. [Ipu
JIOOOW TIOTIBITKE M300JUYHUTL MPECTYMHHKA WJIM €ro nocoo-
HHKa, MMH OKa3blBAeTCsl aKTHBHOE MPOTHBOAEHCTBHE Op-
ranam paccjenoBanusi. OObsCHAETCS 9TOM TeM, YTO BHHO-
BHblE KpalHe 3aMHTEePEeCOBAHbl COXPAHUTb B TalHE CBOIO
aMopaJsibHyl0 W TPEeCTYNHyI0 JesTesbHOCTh. [losToMy onu
BCSIUECKM HalleJIeHbl CKPBITh CJIe/lbl COBEPIIEHHOTO TMpecTy-
TUIEHUs, MOTYT OKa3aTb HeraTHBHO€ BO3JEHCTBME Ha CBHU-
JeTesiell M COy4aCTHHKOB COBEPLUIEHHOro JesiHusl, (ajibeu-
(DULMPOBATH MMEIOIIMECs JIOKA3aTeJbCTBA, JaTh JIOXKHbIE
MOKa3aHusl.

[IpoananusupoBaB HEKOTOpPOE KOJMUECTBO YrOJOBHBIX
nen [ 1], umetonuxest B npousBoacTBe CrieCTBEHHOTO 0T/Iea
no LlenrpansHomy pafiony ropona KpacHosipcka Coencren-
noro Komurera Poccuiickoit @enepannu no KpacHosipckomy
Kpaio, a TakxkKe YroJIOBHbIX &1, ObIBLIMX B MPOH3BOJCTBE,
B HACTOSILIMH MOMEHT HaXOJSIIMXCSl B apXxvBe, ObLIH Bbljle-
JieHbl HauboJiee TUMMYHbIE TIPU3HAKM M MOJEIH TOBEIEeHHS
BbIlIEyKa3aHHBIX JIMI, PAaOOTHUKOB TOCYAApPCTBEHHBIX Op-
raHoB, COBEPLIMBLIMX NPECTYNHOE, KOPPYNLIHOHHOE JIesIHHE.

Bo-nepBbiX, MpakTHUecKH Bcerja, Korjga —coBepuia-
eTcsl KOPPYMUMOHHOE MPEeCTyrJieHhe B KakoM-J1u6o rocy-
JIapCTBEHHOM OpraHe, B 3TOM JISSIHHM yyacTHe MPUHUMAIOT
Cpasy HeCKOJIbKO COy4aCTHUKOB, JTMOO yKe UMEIOTCs JInlia, KO-
TOPbIM 3aBEJIOMO H3BECTHO COBepIlIEHHE WX KOJUIeramu o
paboTe MpecTynHbIX ACHCTBUI, HO OHM MO KaKUM-JHOO MpHU-
YMHAM He coOoOLIAIOT O JaHHbIX NPECTYIIEHUSX B IPaBOOXpa-
HUTe/IbHbIEe opraHbl. [IpyuMHAMH JAHHOTO MOBEAECHUS MOXKET
ObITh GaHa/bHAS HEOCBEIOMJIEHHOCTb B TOM, UYTO JIaHHOE Jie-
sIHME SIBJISIETCS] PECTYIJ/IEHHEM, YTPO3bl CO CTOPOHBI HauaJ/b-
ctBa 006 yBOJIbHEHHH, JUCUMIIJINHAPHOM B3bICKAHHW U T. [.,
TLATE/bHAsI MACKHPOBKA MPECTYMHON JeSITeJbHOCTH 110/ 3a-
KOHHYIO CJ1y2KEOHYI0 J1eTe/IbHOCTb.

Bo-BTopbIX, B KauecTBe KJAI0UEBOro JIMLA YACTO BBICTYNAET
JINLLO, 3aHUMalolllee PYKOBOJSIILYIO JIOJKHOCTb, HarpuMep,
PYKOBOJIMTENIb  OpraHa, CTPYKTYpHOTO MOjpas/ieseHns, oT-
Jiena, Cy»KObl BHYTpH opraHa. JlaHHOe JIHIo OTHOBPEMEHHO
MOZKET BBIMOJIHATL POJib KaK opraHusatopa, nocoOHHKa, Moj-

CTpeKaTessi TaK M UCHOJHUTENs MpecTyniienus. Takol 3ako-
HOMEPHOCTH MOKET ObITb HECKOJIbKO 00bsicHeHuit: OJHOH U3
MPUYMH MOXKET SIBJISIThCSI HU3Kasl TEKYUeCThb KaJlpoOB B IAHHOM
roCylapCTBEHHOM OpraHe, BCJIEACTBHE Yero TAKOH PyKOBOIHU-
TeJlb 00pacTaeT «CBSI3SIMH», MOIYT BO3HHKHYTb I[1PHSTE/b-
CKME OTHOLIEHHSI C TOAYMHEHHBIMH, BCJIEACTBHE 4YEro, emy
OyJIeT Jierue «yroBOpHTb» paOOTHUKOB Ha COBEpLIEHHE Tpe-
crynienust. Kaxk npasusio, pykoBoauTesnb o6JafaeT aBTo-
puTeTOM Ccpeld pabOTHUKOB, B pesysbTaTe 4yero, HeKOTopble
B CHUJIy CBOErO XapakTepa, [POCTO He MOIYT IPOTUBOCTOSTD
eMy M MoJiHasIuBO OesfiedcTByIoT. Ellle oy HHTepecHy10 0co-
OEHHOCTb MOXKHO BBIIEJINTb Y PYKOBOJALLETO JHLA KaK [JaB-
HOTo cyObeKTa MpecTyIeH!s — MepHoHuecKoe MoolIpeHue,
HarpakiaeHue MOJUMHEHHBIX PabGOTHHKOB KAaKUMH-JHOO M0-
JlapKaMH, BCJEACTBHE 4Yero y paGoOTHUKOB (OPMUPYETCS JIO-
s/IbHOE OTHOLLeHHe K Haua/bHHKY, a TakxKe, YTO MCHXOJIOrH
Ha3bIBAIOT «HEOCO3HAHHDIH 10J1T>.

Tperbe#l npuyHMHON MOXKHO Ha3BaTb caabblil, HHONAA
W BOBCE OTCYTCTBYIOIIMH KOHTPOJIb, W HAA30p HaaJeKallllX
WHCTAHIMK 32 JIeTeJbHOCTBIO JJAHHOTO OpraHa, BCJeJCTBHE
4ero pyKoBOAMTE/H JaHHBIX OPraHOB CO BpeMEHeM HayMHaloT
UyBCTBOBATb BCEIO3BOJICHHOCTb M O€3HAKa3aHHOCTb 3a CO-
BepllieHre MpecTynHbIx AestHuil. Oco6eHHo GBICTPO 3TO Ha-
YHHACT MPOSBJSATLCS €C/U JAeSTe/bHOCTb JAHHOTO OpraHa co-
NpsPKeHa ¢ peasjusaluerl OI/LKETHBIX CPEICTB, TOCKOJbKY
HaJIMyHe MOJHOMOYMI MO peasnusalry OIJUKETHBIX CPeICTB
MOXKET SIBJISITbCSI OTIPABHONW TOUKOM ISl CO3/IaHUsT KOppyrl-
LIMOHHOH cxeMbl. JIaHHY!0 NPUYHHY MOXKHO HA3BaTb CIIOPHOH,
MIOCKOJIbKY OHa He Bcerja sIBJSeTCsl BUHOH 3THX CaMblX KOH-
TPOJIbHBIX HHCTAHUMH, HHOTA, ISl TOTO YTOObI BbISIBUTb KOP-
PYNLHOHHbIE (DAaKTOPbI, a Jajee U NPHUBJIeYb OTBETCTBEHHBIX
JIMLL K YCTAHOBJIEHHOH 3aKOHOM OTBETCTBEHHOCTH HEOOXOAUMO
NPOBECTH TUIATEJbHYIO MPOBEPKY (PEBU3HIO, COMOCTABUTDH
GyxraJaTepckue J0KyMEHThI, cueTa-(akTyp, aHalu3 U ayiuT),
YTO SIBJISIETCS] O4€Hb PECYPCHO-3aTPATHLIM J1eJI0M U [TPOBOAUTD
TaKue TPOBEPKU 0e3 110BOJa KOHEYHO 2Ke MPOCTO HE PaLuo-
HasbHO. Kak npaBusio, Takue KOPpPYMUHMOHHbIE CXeMbl PaHo
WJIM TO3/IHO BCE PaBHO «BCIIbIBAIOT» HA MOBEPXHOCTH, I10
«HE3HAUUTEJbHOI» OlLINOKe MPECTYyNHUKOB JUOO0 caydaiiHOM
CTeUEeHUH O0OCTOATE/ILCTB, TeM He MeHee LJIMTbCSl Takoe Ipe-
CTyIJIEHHE MOXKET roflaMH U Jaxe JeCATHJICTHSIMH [1pU Ollpe-
JIeJIEHHBIX 00CTOATENbCTBAX.

M3noxeHHoe MO3BOJISIET Cle1aTh BbIBOL O TOM, YTO H3-
ydeHHe JAHHbIX O THIHMYHBIX CyObeKTax MPOTHBOAEHCTBHS
YrOJIOBHOMY MPEC/EIOBAHUIO M0 YrOJIOBHBIM JiellaM O Kop-
PYNLHOHHDBIX [PECTYIJICHUSAX SBJSETCS BayKHBLIM aCHeKTOM
KPUMHHAJIMCTHUECKOH XapaKTePUCTHKH CYObEeKTOB JaHHOIO
B/ MPECTyIJICHUH. D10 00yC/1aBJAMBACT BK/IIOYEHHE B YHCIIO
MOCTOSIHHBIX 33/1a4 KPUMHHAJIHMCTHYECKOTO obecreyeHus pac-
KPBITHSI W PACC/IeIOBAHHST KOPPYNUHMOHHBIX MPeCcTyIJ/IeHHH,
U3ydeHHe THITHYHBIX PU3HAKOB H CBOWCTB, KOTOPbIMHU 00J1a-
JAI0T CyOBEeKThbl JaHHOH KATErOPHH TPECTYIJIeHUH U paspa-
0OTKY Ha OCHOBE TAKOI0 M3yyeHHsl KpUMHHAJIHCTHUECKUX pe-
KOMEH/IALMH MO BBISIBJCHUIO TAKHX ACSHHUHA W U300JHUCHHIO
JIMILL X COBEPILINBIILIHX.
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HenocpeILCTBeHHbIM npeAMETOM MPeCcTyMJieHUH AaHHON
KATEropuy SIBJISIOTCS HAPKOTHUECKHE, TICHXOTPOTHbIE
BElIeCTBa, MX TMPEeKypcopbl W aHajoru. HapkoTHKM W mncH-
XOTPOIHbIE BEllleCTBAa — 3TO BELIECTBA CHHTETHYECKOH JIMOO
€CTeCTBEHHOW TPUPOJIbI, BKIIOUEHHbIE B [lepeyeHb HApKOTH-
YeCKHUX CPEJICTB, MCHUXOTPOTIHBIX BEIIECTB U UX MPEKYpPCOPbI,
HaxojslKecs 1oJ, KOHTpoJieM B Poccuu, comiacHo 3aKOHO-
JIaTeJIbCTBY, MEXKJIyHapoJHbIX J0roBopoB Poccuiickoit Pe-
Jepaun U EIHHON KOHBEHLIMHM O HAPKOTHYECKHX CPEICTBAX
1961 roma wnu KonBeHImel o TMCUXOTPOIMHBIX BeleCTBAX
1971 ropa.

[1pexypcopbl HAPKOTHUECKHX CPEJICTB U MICUXOTPOIHBIX Be -
1IIeCTB — BEIIIeCTBA, UCIIOJIb3yeMble MPU MPOU3BOJICTBE, H3-
FOTOBJICHHH, MepepaboTKe HAPKOTHUECKUX H TICHXOTPOMHbBIX
BENIECTB, BKJIOYEHHBIX B crelyanbublii [lepedenn, Haxo-
JSIILMXCS MOJL KOHTpoJieM B Poccui, Mo 3aKOHOAATENbCTBY
Poccuut ¥ paTHhUIMPOBAHHBIX MEXKYHAPOIHbIX JIOTOBOPOB,
B ToM uncie Konsenumeit OOH o 6opb6e npoTHB HE3aKOH-

HOro 060pOTa HAPKOTHUECKMX M TICUXOTPOMHbBIX BELIECTB
1988 rona.

AHaslord HapKOTHUECKHMX BEIIECTB W MCHXOTPOIHBIX Be-
11eCTB — 3TO BEIIECTBA CUHTETHUECKOH JIMOO eCTeCTBEHHON
NPUPOJIbI, KOTOPbIe 3arnpellerbl st o6opota B PP u He BKJIIO-
yeHbl B [lepeyeHb HAPKOTHUECKHX CPEICTB, MCUXOTPOIHbIX
BEILIECTB UX PEKYPCOPOB, XUMHUECKast CTPYKTYpa U CBOKCTBA
KOTOPbIX HMEET CBOHCTBA HAPKOTMKOB M TCUXOTPOTHbBIX Be-
LLIECTB.

ITH BelllecTBa HaxouATcs B JOOOM (DH3HUECKOM CO-
CTOSIHUM B BMJe npenapaToB. HesakoHHbI 000poT BKJIO-
yaeT B ceOsi: pa3paboTKy, MPOU3BOJACTBO, H3rOTOBJIEHHE,
nepepaboTKy, XpaHeHHe, MepeBO3Ky, MePeChIKy, OTMYCK, pe-
aJu3aluio, pacnpeaeseHue, npuooOpeTeHne, HCMoab30BaHHUE,
BBO3 M BbIBO3 B Poccuu, ¢ HapylleHHeM e€ 3aKOHOJaTesb-
crBa [7]. I1pu s3TOM HEOOGXOAMMO MOMHHTB, YTO ITO OpPTaHHU-
30BaHHasi MpecTyrHasi AesiTeJIbHOCTL ¢ YETKOH Hepapxuei,
C PYKOBOJSILLMM SIIPOM, POJIEBBIM pacripesie/ieHueM, KECTKOH
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JUCLMIIJIMHON W KOHCIUpallMel HaJHYHeM CBSI3eH ¢ KOppyM-
MUPOBAHHBIMM YHHOBHMKAMHM W KOMMEPUECKHMH KaHaJjaMH
NPECTYNHbIX J1I0X0J0B [8].

[To nanHbiM MaTepuasioB cyieOHOH MpaKTHKH, OoJiblliast
YacThb JIML, OCYXKJIEHHBIX 3a TIpecTyrJieHuss B cdepe Hesa-
KOHHOTO 000pOTa HAPKOTHUECKHUX M TICUXOTPOITHBIX CPEICTB,
B BHJIe HE3aKOHHOTO NPHOOPETEHHs], XPaHEHHS1, IEPEBO3KY, H3-
FOTOBJICHHSI U 11epepabOTKy, COBEPLIMJIN 3T0 6e3 Leu cObITa.
ITOT BUJL IPECTYIVICHHI XapaKTePU3YeTCsl MPSMbIM YMbBICJOM.
JIu1o, coBepliiasi mpecryn/eHue, NpeKpacHo 0CO3HAET orac-
HOCTb /151 00111eCTBa CBOEro MocTynka. «boJiblie mosoBUHbI
MPECTYMHUKOB, OCYXKJIEHHbIX 32 HE3aKOHHbIH 060pOT HapKO-
THKOB, oT 18 o 30 sier. CpenHuit Bo3pact y xKeHUIMH 27 JIeT,
y My:K4dH — 34 rojia, cpeiHuil BO3pacT HAPKOMAHOB ISl 110+
JIyYE€HHS JI€HEXKHBIX CPEJICTB HA HAPKOTHKH, COBEPLIAIOLINX
npecTyrnyeHne, He mpesbiiaeT 26 Jjer. 3a NocaegHue Tojbl
B MOJITOpPA pa3a yBeJUYMUIACh A0JIS KEHIIHH, YyJaCTBYIOLIMX
B He3aKOHHOM 000poTe HapKoTHuecKHX BemlecTB. Habiio-
JlaeTcsl TeHJEHLUST YMEHbLLIEHHs 101 HECOBEPLIEHHOJETHHX
NPecTynHUKoB» [9].

Heob6xoaumo pasnuuaTh JerajabHbIX TPOU3BOAUTENCH HAP-
KOTHUECKOTO CbIPbsi U HAPKOTHUKOB OT MPECTYMHBIX JIHIL, 3a-
HUMAIOUIUXCS  9TOW  JlesiTe/IbHOCTbIO. JlerasbHble TPOU3-
BOAMTEJIM —  CIelMaJu3upoBaHHble (apmalleBTHIeCKHe
NPEANPUATHS M MEIMLMHCKHE YYPEXKAEHHS, KOTOpble OcCy-
LLLECTBJISIIOT IPOJIAXKY H OTIYCK B YCTAHOBJIEHHOM TOPSIIKE /1151
ONPENEJNEHHOrO Kpyra JIMLL.

HeneranbHble MPOU3BOJUTENN — CEJbCKUE YKUTEH, KO-
TOpble pacTsT crelualdbHble KyJabTypbl pacTeHuit; Jabopa-
TOpPUHU MO TepepaboTKe ChIPbsl U M3TOTOBJEHHIO CHHTETHUE-
CKUX HapKoTHKOB [10].

CnocoGbl coBeplIeHHs NPeCTyIIeHnH, CBA3aHHbIX C He3a-
KOHHBIM 060POTOM HAPKOTHUECKUX U TICUXOTPOTHbBIX BELIECTB!

— HeJlerajibHOe U3rOTOBJIEHHUE;

— cOBIT, XpaHeHHe 1 NpHoOpeTeHHE;

— KoHTpabaH1a HAPKOTHYECKHX CPEJICTB;

— opraHusauMsi M Ccolep:KaHue 3aBeleHHH s 1oTpe-
6JIeHUs HAPKOTHKOB.

B jnelictBylolieM denepasbHOM 3akoHozaTesberBe Poc-
cuiickoil @eniepalii HeT UYETKOTO OTIpEIe/ICHUsT 3aKOHHOTO
1 He3aKOHHOTO MPOU3BOJICTBA HAPKOTHKOB. B mocranoBieHun
[Tnenyma BepxosHoro Cyna P® ot 15 utons 2006 roga Ne 14
He3aKOHHOE MPOH3BOJACTBO HAPKOTHKOB OIpee/sieTcsl Kak
«M3rOTOBJIEHHE CEpPUSIMU U B pachacoBaHHOM BHJE C UCMOJIb-
30BaHHEM CIELHATU3HPOBAHHOTO 000PYIOBAHUS ».

Jlns npaBWIbHON KBa/M(UKALIMK TTPECTyNJieHUs HeoO-
XOJIUMO Pa3jiMiyaTh KyCTApPHBIH M TMPOMBILIJIEHHBIH COCOODI
MPOU3BOJICTBA HAPKOTHUECKHX BEILIECTB.

Jlutepatypa:

KycrapHblil crnoco6 Mpou3BoACTBA HE HMEET BbICOKYIO
NPOU3BOJIMTE/ILHOCTb, TaK KaK OTCYTCTBYET BO3MOXKHOCTb
NPOBEJICHUS CJIOXKHBIX XUMHUYECKHX peaKluH, MoJydeHHbIH
HAapPKOTHUECKUI MpenapaT COMEPKUT NMPUMECH HATIOJHUTENH
U MOCTOPOHHHWE 3arpsisHeHus. [1pn mpomblizieHHOM MPOU3-
BOJICTBE MOMELLECHHE OCHALLEHO BbICOKOKAYECTBEHHbIM 000-
pylIOBaHHEM, C KOTOPBIM paboTaloT KBaJH(DUIMPOBAHHBIE
CIELMAJIUCTBI, NIpernapar MnoJyyaercsi ¢ BbICOKUM MPOLEHTOM
coJlepaKaHusi HapKoTHueckoro Beltectsa [11].

CJ/ieoBaTe/IbHO, OT TOrO TMPOMBILIIEHHBIM, JHO0 Ky-
CTapHbIM €roco60oM OblJl H3rOTOBJIEH HAPKOTHYECKUH I1pe-
napat, 3aBMCHUT J10J1s1 HapKOTMYECKOro BellecTBa B Iperna-
pate. B 3TOM c/1yuae npu peliieHHH Borpoca o KBanu(UKaluH
TSKECTH TIPECTYIUIEHHsT CJle[loBaTesto HeOOXOAMMO Harpa-
BUTb Mpernapar Ha KCIEPTHU3Y, B XOJe KOTOPOH BbISCHUTCH,
CKOJIBKO TPAMMOB HapKOTHUYECKOTO BelllecTBa Ge3 Tpumecei
HaXOUTCs B IIpernapare.

HesakonHoe npuoOpeTeHHE HAPKOTHKOB MOXKET ObITb
nepBUUYHBIM (cHOp pacTeHHWH M HMX 4YacTell, Haxoika) BTO-
PUYHBIM (J1ap, MOKYIIKa, J0/aroBoe 00sizateabeTso). [pu BTO-
pUUYHOM TMpUHOOpeTeHUH Heobs13aTebHO, 4TOObI Mpuobdpe-
Tatesb cTan (aktuieckum obgaapateseM. [lpuoGperenne
(nokyrika, onara 3a pa6oty, 0OMeH) MOXKeT ObITb U 6€3B03-
Me3/HbIM, TO eCTb 1apoM. COOp HapKOCOAEp KaLLMX pacTeHH
M MX YacTell ¢ OXpaHsieMO# TepPUTOPHH Jlazke rocye yOopKH
ypoxKasi CYMTAETCsl He3aKOHHbIM nprobpetenueM. [1pu stom
COBMECTHOE BbIKYpUBAHHE CHrapeThl, yrnoTpeGjieHHe HHb-
eKIUU WK Jpyroe oflilee ynorpedjeHrne HApKOTHIECKHX Be-
11eCTB M TMCHUXOTPOTHBIX BELIECTB HE CUNTAETCS HE3AKOHHbBIM
npuoOGpeTeHneM HAPKOTHKA U TICHXOTPOTIHBIX BEIIECTB.

HesakoHHoe xpaHeHHe HApPKOTHKOB M TICHUXOTPOINHbIX Be-
LLECTB 3aKJ/04aeTCsl B MPUCYTCTBUM Y JIHLA HAPKOTHYECKOTO
npenapara, MCHXOTPOITHOIO BellleCTBA WJIM €ro aHaJjora He-
3aBUCHMO OT TOTO, TIPUHAJJIEKUT OHO €My WJIH HeT. Ynorpe-
OJieHHe MPUHAJIeKALLETO JAPYroMy 4e/I0BeKy HapKOTHKa He
SIBJISIETCS] XpPAHEHHUEM.

CObIT HAapKOTHKOB, TICUXOTPOINHbIX BELIECTB M WX aHa-
JIOTOB MperoJaraeT HUx Tpojaxy, JapeHde, YrouieHue
1 o6MeH. [IpakTHKa CBUAETEILCTBYET O TOM, UTO B OCHOBHOM
cOBIT, OCYLLECTBJSETCS HA YJMIE U HA KBApTUPax ¢ NpejBa-
pUTEIbHON MOAroToBKOM. OcylilecTBasieTes: BbIOOp MecTa Co-
BEpLICHHST NIPECTYIIEHUS, CPECTBA AJIs1 U3rOTOBJIEHHSI HAp-
KOTHKA, JIMOO caM HAapKOTHK, MCHXOTPOIMHOE BELIECTBO HJIH
ero anaJior, o0beKT Ux cObiTa, pagpaboTKa MnJana, pacrpese-
JIEHHE poJiel CPEeI COyYaCTHHKOB.

Yacro cOBIT HAPKOTHKOB, TMCHXOTPOMHBIX BELIECTB H HX
aHaJIOroB OCYLIECTBJISIeTCsl B IPUTOHAX JUIsl UX yNOTpeOJIeHHs]
W COBEpLIEHHUS IPYTHX MPECTYTIEHHH.
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Mpobnema 3aHATOCTU U TPYAOYCTPOMCTBA MHBaNUAOB B Poccuiickon Pepepauun

EmenbaHoBa AHacTacus AHfpeeBHa, 6akanasp
HauunoHanbHbI UcCnefoBaTeNbCKUI YHUBEPCUTET «Bbicwias WwKona 3IKOHOMUKMY, Huxeropoackuit dunvan

paBo CcBOOOAHO pacrnopskaTbCsi CBOMMM  CIOCOOHO-
CTAMM K TPYLy TMpPENOCTaBJAETCS BCEM TpakjiaHaMm,
B TOM 4YMCJI€ U TeM, KTO M0 KaKMM-JIUO0 TPUIHHAM yTPaTHJ
MOJIHYIO TPYJIOCTIOCOOHOCTD U TIOJIyUMJI OTpeiesIéHHbIe Orpa-
HUUEHHST HAa OCYLLIECTBJICHHE TPYIOBOH JiesiTesIbHOCTH. Takux
rpaklaH MHBbIMH CJIOBAMH Ha3blBalOT HHBajuaaMu. [lomo-
raTb TaKMM JIMLAM B TPYAOYCTPOHCTBE HEOOXOAMMO OpraHam
cyk6b1 3aHsiTOCTH HacesneHnst. OJIHAKO MPH TPYI0YCTPOHCTBE
TaKUX JIMI[ CyHIECTBYIOT HEKOTOpble OCOOEHHOCTH: YCJIOBHS
JUISl UX TPYJa JIOJDKHBI COOTBETCTBOBATH YCTAHOBJIEHHBIM Me-
JIMLMHCKUM HOpMaM, paboTofaTesib JOJKEH MPeIoCTaB/IsiTh
TaKuM Jiulam o6JierdéHHbIe YCJIOBUS TPY/A, a TaKKe Orpejie-
JIEHHBIE JIBrOTHL. [1]
3aHATOCTb MHBAJIMIOB TOMHMO BBILLIEYTOMSHYTOr0 3aKOHa
«O sansitoct HaceseHuss B PO » perynvpyercss U 3aKoHOM
P® or 24 nosi6psi 1995 . «O coupanbHOM 3aiTe HHBAJIMIOB
B Poccuiickoit ®@enepatnn». B HEM Mbl MOXKeM yBUIIETh TO,
KaK TOCYyapcTBO CMOCOOCTBYET TMOBBILIEHHIO MX KOHKYpEH-
TOCIIOCOOHOCTH Ha pblHKE Tpyaa. BoT HecKoJIbKO MpHMepoB
3TOTO: TOCYAAPCTBO (DUHAHCOBO MOOLIPSIET MPEANPUATHS, Ha
KOTOPBIX MPUMeHSIeTCsl TPyl HHBAJUIOB, OpraHHu3alluk ycTa-
HaBJIMBAIOT OTpe/e/EéHHbIE KBOThI JIJIsl TPUEMA TaKWX JIULL Ha

paborty, conelcTBHE MPeANPUHUMATENLCKON UHUIIHATHBE CO
CTOPOHBI MHBANUI0B, 0OydeHHe JIUL C OTpaHUIeHHOH TPYJIO-
CMOCOGHOCTHIO HOBBIM MPOheccusiMm U T. 1. [2]

Pacemorpum ux noppoGHee. K npumepy, ecin B opra-
Huzaluu paboraer 6osee 30 uesoBeK, TO TaM MOXKET ObITh
YCTAHOBJIEHA KBOTa Kak pa3 JJisi Mpuéma HMHBAJHIOB, CO-
OTBETCTBEHHO CpeHEMECSUHON UYHCJAEHHOCTH PabOTHUKOB
B JIAHHOH OpraHu3alyi, HO MPOLEHT HHBAJHUAOB TMPH ITOM
He MoxKeT ObITb MeHee yeM 3 npotieHTa. OJHaKO B Pa3HbIX
cyObektax PO opranbl HCTIOMHUTENBHON BJACTH B NIpaBe 110
CBOEMY YCMOTPEHHMIO Ha3HauaTb HEOOXOAMMYIO KBOTY JUIsi
KaXKJI0T0 TIPEANPUATHS, HO OHA MOXKET ObITb TOJBbKO yBEJH-
yeHa, HO He yMeHbllieHa. OT HeOOXOMMMOCTH BbIEJSATh pa-
6oure Mecra Jisl WHBANUIOB OCBOOOXKAAIOTCS WX 0Olle-
CTBEHHble OObEIMHEHUsI U Te IOpPUIHUYECKHE JIHLA, KOTOpble
HaXOAATCSl B UX COOCTBEHHOCTH M MMEIOT YCTaBHOH Karural,
COCTOSILLIMK U3 BKJ1aJ1a OOLIECTBEHHOTO OObeIMHEHHSI.

Taxkke paboune mecra il UHBAJNMIOB JOJXKHBI HMETh
crieliMasibHble XapaKTePUCTUKH, KOTOpble OTJIMYAlOT HMX OT
00bIYHBbIX MecT. OHH J0J/LKHBI ObITh 000PYAOBaHbl 0COOLIM
TEXHHYECKUM 000pY/0BaHHEM, KOTOpPOE CO3JaHO /s Hau-
6oJiee GJIATONPUATHBIX H B HEKOTOPBIX CJyyasix BooOlle BO3-
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MOKHBIX YCJIOBUH Tpyaa HHBasMioB. OOGYCTPOHCTBO TaKHX
MeCT (hMHAHCUPYETCsl 3a CYET CPEACTB heaepasnbHOro Oroj-
xkera cyOobekta PO, oHaKo MCKJ/IOYEHHE COCTABJAIOT JIMLA,
MOJIyYHBIINE TPYAOBOE YBeube WM 2Ke MPodeccHoHaNbHO
3abosieBanue. Ecau JHMIO MOMYyYHIO MHBAJIHIHOCTL B CBSI3U
C HCTOJHEHUEM BOMHCKHX OO0$I3aHHOCTEH, CTHXUHHOTrO Oej-
CTBHSI WJIM MeXKHAIMOHAJBHOTO KOH(UIMKTa, TO paboune
MecTa, KOTopble OHM 3aHUMAIOT, OyLyT (PMHAHCHPOBATLCS 3a
cuér cpencts enepanbHoro Oromketa. [3]

JI/1s1 MHBAJIMIOB CylIECTBYET MepeyueHb YCJI0BHH, KOTOpble
JIOJKHBL ObITh CO3laHbl paboronaresieM Ui UX >PQPeKTHB-
Horo u 6e3onacHoro Tpyaa. JlaHHble yCJI0BHUS TepeyncyeHbl
B HHAMBHAYaJbHOH Mporpamme peaOMJIMTAllMM WHBAJH/A.
Takke Hesb3sl MPH 3aKJIOUEHHUH TPYLOBOTO J0rOBOPaA CO3/1a-
BaThb YCJIOBHSI Tpy/a, KoTopble OyIyT KakuM-u60 00pazom
yXyllaTh MOJI0’KEHHEe MHBAMMAA 10 CPABHEHHIO C JPYTUMH
pabOTHHUKAMH.

[Ipono/mkuTebHOCTD pabouero BpeMeHH MHBAJN/IA TaKxKe
3aBUCHT OT ero rpynnsl. B cayyae, ecany Hero 1 uiu 2 rpynna,
T0 GoJiee 35 4acoB B HeJleslt0 eMy paboTaTh Hesb3si. UTo Kaca-
€TCsl CBEPXYPOUHON paBbOThl, TO MHBAJIUIBI IOMYCKAIOTCS K HEl
TOJILKO M0 MX MMCbMEHHOMY COIVIACHIO M B TOM CJlydae, ecu
Takasi paboTta He PUHECET BPe/ia MX 3710POBLIO.

B naumem rocynapctse BaxKHOH npoG/eMoil TPY/lOBbBIX OT-
HOLLUEHUH ABJISIETCS 3aHATOCTb MHBa/MMIOB. Tak Kak B o0lile-
CTBE y’Ke CJIOJKHJICS CTEPEOTHIT O TOM, YTO YeJIOBeK C orpa-
HUYEHHbIMH BO3MOKHOCTSIMM HE CIPaBUTCsl C HAa3HAUEHHOH
TpyaoBo# ¢yHKiuel. OnHaKO MHOTHE MHBAJIHMIbI XOTEMH Obl
paboTaTb M moJydyath 3a 310 3apadoThyio naary. [lostomy To,
4TO Y HUX UMeeTCs 3a00JIeBAHHE HE MOXKET NoMelIaTh UM 0Cy-
LLIECTBJISATL CBOE TIPABO HA TPY/L.

Ho Ha ceropHsiliHuil eHb, HECMOTPSI HA TOMBITKH HHTE-
IPUPOBATh JIMLL C OTPAHUYEHHBIMH BO3MOXKHOCTSIMH, OHH CO-

Jluteparypa:

CTaBJISIIOT YaCTh BTOPHYHOTO pblHKa Tpyaa. [Tocnennuit xapak-
Tepuayercsl HecTabMJILHOH pabOoTOH, HU3KMUMH 3apraTaMu
1 COOTBETCTBEHHO HEBO3MOKHOCTBIO KAPHEPHOTO POCTA.

[IpoGiema oOecneuyeHus HHBAIHAOB PabOYUMHU
CTaMM $IBJISIETCS HE TOJIbKO COLMAJbHOM, HO H 3KOHOMHYe-
ckofi. TTockosbKy rocynapcTBy HeoOXOAHMO I10Jy4aTh HEKO-
TOPYIO KOMITEHCALMIO 3a TO, YTO MHBAJIMIAAM OCYLLLECTBIISIETCS
C €ro CTOPOHbI MaTepuaJbHast nojaepKka. OHaKO 3TO CTaHeT
BO3MOKHBIM TOJIbKO B TOM CJIyuae, eC/id X TPYJI0yCTPOHCTBO
M 3aHATOCTb OYJyT HAXOJMTCS HA BbICOKOM ypoBHe. Cefuac
9TOT BOTIPOC OCTAETCSI OTKPBITHIM, HE CMOTPSI HA BCE rapaHTHH,
nporpaMmbl U JIpyrde cnocoGbl TOBBILIEHUsS 3TOTO YPOBHSI.
U sta npo6riema Beero o6iiectsa. [4]

K cnoBy, npu Coserckom Coloze KpuTepueM HHBAJH]L-
HOCTH §IBJISIJIOCH OTPaHHYEHHE TPYAOBBIX BO3MOXKHOCTEH ue-
JIOBEKA M TOCYAaPCTBO MPOCTO MOJHOCTLIO OpaJjio Ha cebs Ma-
TepuasbHOe cojiepaKaHne MHBAMUI0B. EMMHCTBEHHBIM MECTOM,
rJle OHU MOWIM ObIThb TPYAOYCTPOEHbI ObLIH CrelHaNbHbIE
NPEANpPHUATHS, Ha KOTOPbIX UHBAJIH/bl 3aHUMAJIMCh HEKBAJIH-
uurpoBanubiM TpysoM. [Tostomy npobiembl, Kacatolencs
UX 3aHATOCTH U TPYJOYCTPOHUCTBA, HE BO3HUKAJIO.

B otnnune ot apyrux crpan, B PO orcyTerByer ouelb 3¢-
(beKTHBHBII MeXaHH3M, MPH KOTOPOM B Caydae, ecau pabo-
TOJIaTeNIb HE BBIMOJHSET BCIO KBOTY IMPEIOCTABIEHHbBIX MECT
JUIsl MHBAJIMJIOB, TO 00s13yeTcsl BbIMJIaYWBaTh CYMMY H3 CBOETo
O10/ZKeTa B CUET ITUX He3arnoJHeHHbIX MecT. JlaHHble cpeacTBa
JIOJKHbBI MITH Ha o6ecriedeHre HOBbIX PAOOUYHX MECT JJIsl HUX.

[TosTOMy HecMOTpPSl Ha TO, UTO B HAlllEM TOCYAapCTBE Cy-
L1eCTBYIOT OTpe/eaEéHHble CTAHAAPThl U TpaBUIa JIJIsi TPYIO-
YCTPOHCTBA WHBAJIMIIOB, MO-HACTOSIEMY SPPEKTHBHON MPO-
rpaMMmbl ellle He paspaboTtaHo. XOTsl JaHHbIH BOMPOC BaxKeH
JUIsl COLMAJIbHOH M 9KOHOMHYECKOHW CTaOHJBbHOCTH B 0Olle-
CTBe.
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Peanusauua npaBa rpa)kaaH, HaxoAALWMUXCA B MECTax N1LIeHUA cBo6oabl, Ha yyacTue
B CyAe6HOM 3acefaHMM NO rpaXKAaHCKOMY Aeny: npakTuka EBponeiickoro cyaa
no NnpaBaMm 4YesoBeKa

EmenbaHoBa AHacTacus BnagumupoBHa, CTyaeHT MarmcTpartypbl
TIOMEHCKMIA rocyfapCTBEeHHbI YHUBEpCUTET

poBO3WIAllleHHe B CTpaHe JEeMOKpPAaTHUECKOTo oOlle-

CTBa M MPABOBOTO rocynapcTsa TpebyeT ceroans obe-
CTIeUeHHsT CTAHOBJIEHHST HHCTHTYTOB TpaKIaHCKOro oobliie-
CTBa BO BCeX cpepax oOIIeCTBEHHOH KU3HU U 00ecreveHnst
npaB JIMUYHOCTH Ha YPOBHE MEXKAYHApPOAHbIX CTaHIAPTOB.
AddeKkTHBHOCTL TrapaHTHil COOJIOAEHHUS TpPaB JMUHOCTH
B cdepe MpaBoCyIusi — 3TO BaKHEHIIMH HHAMKATOP MO-
JIOYKeHUs1 IMdHOCTH B obiectse. [lepen Poccneit crout 3a-
nava (GopMHPOBaHUS CyfeGHOH CHCTEMBI M OpraHU3alliy Cy-
JleGHOro npoliecca TakUM 00pa3oM, UTOObI BCIKUN y4aCTHHK
npouecca UMes BO3MOXKHOCTb B IMOJHOH Mepe peasii30Bbl-
BaTh BCE rapaHTUPOBAHHbIE 3aKOHOM TpaBa — [paBo 3HATh,
B ueM OOBHHSETCS, NMPABO Ha 3aUIUTY, NPABO Ha O3HAKOM-
JieHHe ¢ MaTepuasamu Jiesa, paBa Ha yuacTve B cyjleGHOM
3aceTaHuu H JIp.

CoOumtofieHHe TpaBa rpax/aHuHa Ha y4acTHe B OTIpaB-
JIEHUH MIPABOCY/HMsI, B CJlydae, KOrjua OH HaXOIMTCs B MecTax
JIMLLIEHUsT CBOOOMBI, TpeOyeT MOBBILIEHHbIX FapaHTUi, M0-
CKOJIBKY JIHLO B TAKHUX YCJOBUSX HauboJiee yia3BUMO. B Mex-
JlyHapoJHble OpraHbl 3alIUTHl MPaB MOCTyMaeT 3HAUUTENBHO
4UCJIO KaNoO OT POCCHHCKUX TPa)KAAaH Ha HapylleHHe HX
npaBa Ha yyacTHe B cy[eOHbIX 3ace/laHusX. YKa3aHHoe aKTya-
JIM3UPYET H3ydeHue npakTuku EBporefickoro cyna no npasam
YeJIOBEKA B ACleKTe peasiu3allid MpaBa TpaxKiaH, HaXoflsi-
ILIMXCS B MecTax JIUleHUs: CBOOO/IbI, HA ydacThe B cyaeOHOM
3acelaHut MO IPaXKAaHCKOMY JeTy.

B mocnennee Bpemsi B EBporefickuil cya mo mpaBam ye-
JIOBEKa BCe yallle CTaJjli MoCTynath »Kajoobl oT rpaxian PP,
HaXOSILLMXCS B MeCTax JiMlleHHsl cBOOO/bI (1asee — 3asiBU-
tesi). OHUM U3 MOBOJIOB K 0OpAllleHUIO MOC/YXKUJIU TPO-
THBOpEUUBbIE MOJIOKEeHHUs1 CT. 77.1 YroJI0BHO-HCIOJHUTEIIb-
Horo kojekca P® (nanee — YUK P®) [1]u psna cr. (48,
155.1 u np.) Ipaxxnancko — mpoleccyanbHoro Kojekca PP
(nanee — I'TIK P®) [2], koTopble HapylIatoT MpaBo Ha crpa-
Be/UIMBOe cynebHoe pa3bUpaTesbCTBO, TapaHTUPOBAHHOE
cr. 6 KoHBeHUMH O 3auidre npaB 4ejoBeKa W OCHOBHbIX
cBoOOA [3], a TakKe TPUHLIUI PABEHCTBA CTOPOH, YUacTBY-
IOIIUX B &€,

3asiBUTe N MUCAJIH B 2Ka/100ax, UTo Cy/bl JULIHUJIHN HX TTPaBa
MPUCYTCTBOBATbL Ha Cy/leOHbIX 3aCeIaHUsIX 10 IPaxKIaHCKUM
JleJlaM, B KOTOPbIX OHH siBJIstinCh ctopoHoi [10]. TTpuuunoit
TOMY OBl OTKA3 POCCUHCKUX CYIOB MPEICTABUTL 3asBUTE/IAM
BO3MOXKHOCTb PUCYTCTBOBATH Ha CyneCHOM 3acelaHuu
B BBMJLy TOTO, 4TO 3aKOHOAATebCTBO PO He coepKUT moJo-
»KeHHH 0 JIOCTaBKe 3aKJIOUeHHBIX B 3a/1 Cy[a CO CChUIKOH Ha
cratbto 77.1 YUK P®. Ilpu yem B HeKOTOpPBIX C/yyasix, BO-
MPOC O TIPUCYTCTBUH 3asiBUTE/IEH BOOOLLLE HE pacCMaTPUBAJICS.

KacaresibHo nannoit cutyauuu Koneruryunonusiit cyn PO
B CBOMX OTIPEJI/IEHUSIX HE Pa3 MOJAUEPKUBAJI, UTO «3aKJIOUEH-
HOMY JI0JZKHA ObITh TPEIOCTABAEHA BO3MOXKHOCTh JI0BE/ICHHS
JI0 Ccylla CBOEH MO3ULMH [0 COOTBETCTBYIOLLEMY ey MyTeM
JIOIyCKa K y4yacTHIO B JleJle ero IpejacTaBuTe/Iell, a Takxke
MHBIM NPEIyCMOTPEHHBIM 3aKOHOM COcOGO0M, Harnpumep, mo-
cpeacTBoM BueocBszu» [11].

B Onpenenennn or 19 masg 2009 r. N 576-O-IT Koncru-
tyuronHblil Cyn Poccutickoit Penepauyn ykasas Ha To, UTO
«cratbst 77.1 YUK P® He uckiouaer npuHsATHE CylIOM pe-
uieHusi 06 06513aTeNbHOCTH YYacTHsl OCY:KIEHHOro B Kaue-
CTBE CTOPOHBI B CYJIOTIPOM3BOJICTBE B TeX CJydasix, Koraa, 1o
MHEHHIO Cy/la, 3TO HEOOXOIUMO JIsl 3alIUThl MPaB JUYHOCTH
U JIOCTHXKEHHS 1leJell MpaBOCyIUsi».; «Cyl, paccMaTpuBa-
IOLIME BOMPOC O JIMUHOM Y4aCTHH OCYXKJIEHHOTO K JIHILIEHHIO
cB00O/Ibl B Cy1eOHOM 3ace/laH|H, MPOBOJUMOM [0 €ro Ipax-
JIAHCKOMY J1eJly, 00513aH YUHTBIBATb BCe 0OCTOATE/LCTBA Jled1a,
B TOM YHCJIE XapaKTep 3aTparMBaeMbIX KOHCTHTYLHOHHBIX
npaB, HEOOXOJAMMOCTb JIaud OCYXKJIEHHbIM MOKa3aHWH B Cy-
JIeOHOM 3acellaHu, ¥ MPUHATbL 0OOCHOBAHHOE W MOTHBHPO-
BaHHOE pellieHHe 0 (hopMe yJacTHsi OCYKIEHHOTO B Cy/l1e60HOM
pasbupatesbeTBe ...

Bepxosubiit cyn PO Taxkke He ocrasicsi B cropone. Tak,
[Tnenym Bepxoshoro cyna P® pasbsicHua cygam, 4to «Hc-
XOJIl U3 MOJIOXKEHHUH MyHKTa 1 ctaTbu 6 KoHBeHIMH B TOJIKO-
Banuu EBponeiickoro Cyna JjiniieHHOe ¢BOGOJIbI JIUIO BITPaBe
yJacTBOBATh B CyeOHOM pa3bupaTesbCTBE MO TPaXKIAAHCKOMY
neny» [12].

ECITY ykasas, uto cr. 6 KouBenuuu conep:kut obiiee
NpaBo 3allMLATh CBOW HHTEPEChl B Cyle M MOJb30BAThCS
PaBEHCTBOM C NMPOTHBOMOJOKHOH CTOPOHOH, MOJUEPKHBAs
MpH 3TOM, YTO TOCYAapCTBO CaMo OTpeensieT Gpopmy pea-
sausaunu storo npasa [9]. [pu atom, npaBo Ha «my6anvHOE
pasbupaTtesibcTBO» 3akpernJyenHoe B 1. 1 cr. 6 Konsenuuu
TOJIKyeTCsl Kak BKJIOYalollee IpaBo Ha «ycTHOoe pastu-
paTesbCTBO», KOTOpPOE TeM He MeHee He sBJjsiercss abco-
JIIOTHBIM B CJIyuasix, KOrjua ycTHoe pa3OUpaTesbCTBO MOXKET
ObITb He 00513aTe/IbHBIM TIPH MUCKJIIOUHTEIbHBIX 00CTOATE N b-
cTBax aena [5].

B Poccuiickoti ®Denepaiinu cyabd MOTHBHPYIOT CBOH
orkas tem, uto Hu YUK P®, nu I'TIK P® ne npenycmarpu-
BAIOT MOPSI0K IOCTABKH 3aKJIOUEHHBIX U3 UCTIPABUTE/bHBIX
YUPEXKIAEHUH B MECTO PacCMOTPEHHs TpakiaaHCKO-MpaBo-
Boro cropa. EBponeiickuil ey OTKJIOHM/ TaKOH MOAXO0, yKa-
3bIBast HA TO, UTO OTCYTCTBHE B 3aKOHOJIATE/ILCTBE HOPM, Ka-
CalOULUXCsl y4aCTHs 3aKJ/IOUEHHBIX B CyleOHBIX 3acelaHusIX,
He MOXKET TOJIKOBATLCS KaK 0CTaTOYHOE OCHOBAHUE 1Sl JIU-
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lIeHUs1 UX npasa npejacrath nepen cyiom [8]. ECITY ycra-
HOBWJI HapyuleHue cT. 6 KonBeHunu B 60/bLIOM KOJIHUECTBE
Jies, B KoTopbix cyabl Poccuniickoit @enepaliin oTkasajuch
o0ecrneunTb NPUCYTCTBUE 3asBUTEJEH, JIUILIEHHBIX CBOOOIbI,
YKeNalouyxX NpUHATH ydacTHe B CAYLIAHWH MO WX TpakaaH-
CKOMY JieJy.

EBponeiickuil cyn B CBOell NMpPaKTHKe MPUBOJUT CJydaH,
KOrja OTCYTCTBHE JHUA (HE)NPUBOAMT K HAPYLUEHHIO MPUH-
uuna paseHctBa cropoH: l. IlpencraBienne HHTEpecoB 3a-
KJIOUEHHOTO aJIBOKATOM He OyleT HapyllaTh MPHUHIMI pa-
BEHCTBA CTOPOH B CJlydae, ec/ii UCK He OCHOBAH «Ha JINYHOM
onbITe 3asiBUTESs . [IpuMepoM MoXKeT MocyKUTh fes10 « My-
XyTAMHOB npoTuB Poccuiickoit @enepatnn» [7], B KoTopom
MCK 0 KOMIIEHCALMK Bpesa Obll MPeLbsiBIeH NOTepreBLIUM
K 3asIBUTEJIIO, OT MPECTYIJAEHUI KOTOPOTO MOoCTpajas nepBbli.
2. Tlo nenam, B KOTOPBIX «JHYHOCTb W 00pa3 »KU3HU 3aUH-
TEPeCOBAHHOTO JIMLA HUMEJM HEMOCPEACTBEHHOe OTHOLIEeHHe
K JIeJly WM B KOTOPBIX pellieHre 3aBUCE/I0 OT MOBEAEHHS HJH
onbITa JIMLA», JIMYHOE ydacTHe CTOPOHbI MPHU3HAETCs Heob-
XoiUMbIM. B stom caydyae, EBponefickuil cyn ycraHOBHI Ha-
pyuiende cr. 6 KoHBeHUMH 0 3aluTe mpaB yeJgoBeKa H oc-
HOBHbBIX CBOOO]I, B JIeJIaX, B KOTOPbIX XapaKTep rpaxIaHCKoOro
crnopa Tpe6oBaJ JIMYHOTO MPUCYTCTBHUS UCTLA B Cy/le, HE3aBHU-
CUMO OT TOro, ObLJIM JIH €ro MHTepeChl MpeJCcTaB/aeHbl Ha 3a-
cenanun [6].

Jlutepatypa:

PaccmatpuBasi »ka/sio6bl 3aKJIIOUEHHBIX MO JAaHHOMY BO-
npocy EBponeicKuii cy1 HCXOMJ U3 CIIeyIOLLMX KPUTEPHEB!

l. oueHka crnocob6a, KOTOPbIM BHYTPUTOCYIAPCTBEHHbIE
Cy/lbl paccMaTpUBaJi BOIPOC O TOM, TPeGOBaJ JIM XapakTep
Criopa JIMYHOTO MPUCYTCTBUS 3asiBUTEEH;

2. TPUHSJIM JIM Cy/bl MpolleccyasbHble Mephl, HaMpaB-
JIeHHble Ha TrapaHTHpoBaHHe HX 3(QeKTHBHOIO y4acTHsi
B pazbuparTesbeTBe.

Eponeiickui cyn ykasaj, uTo YKJIOHEHHE 3aKOHOAATEJs
OT PeryJIMpoBaHust OCOOCHHON CHUTYallMH C Y4aCTHEM 3aKJIo-
YeHHBIX 110 FPAXKAAHCKOMY JIesly He SIBJISIeTCS MOAJMHHBIM CO-
OJlloIcHHEM  TNIPHHLMIA  CIIPAaBEAIMBOrO  pasduparTebeTsa,
a TaKKe OTMETHJI, UTO He CMOTPSl Ha 3aKperJieHHe B 3aKOHO-
JlaTe/IbHbIX aKTaX BO3MOXKHOCTH MHBIM CI1OCOOOM 00ecnevnThb
NpaBo 3aKJIOUEHHBIX JIMUHO Y4acTBOBATb B TPaKIaHCKOM
Jiesie (BUIEO CBSA3b) BHYTPUIOCYIaPCTBEHHbIE CYJlbl HE TOJBKO
He PacCMOTPesH 3TH BO3MOXKHOCTH, HO TaKxKe MPOUTHOPH-
poBaii BO3MOXKHOCTH MPSIMO MepeurcaenHble KoHcTutyim-
onHbiM Cynom Poccuiickoit Penepauunn st obecnedyeHust
npotieccyaJsibHbIX NpaB 3asiBuresieil. Takum o6pazom, ECITH
B psijle cilydaeB MpU3HaBaJl HapylleHue cratbl 6 KonBeHumu
¥ yKasaJl, 4To POCCHHCKHeE Cy/lbl POKYCHPYIOTCS Ha npodesax
3aKOHO/IATENbCTBA, HE yesisisl TP 3TOM BHUMAHHUS K BOTIPOCY
0 HeOOXOIUMOCTH JINUHOTO MPUCYTCTBHS K 0OecredeHns 3Toro
npUCyTCTBUS HHBIMKU Mepamu [ 10].
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TeopeTUKO-NnpUKNagHbie BOMPOCHI pa3rpaHUYeHUA YMbICNA U HEOCTOPOIXKHOCTU

EpemeHko [leHuc EBreHbeBuY, CTYAEHT MarncTpartypsl
TIOMEHCKMIA rocyfapCTBEeHHbI YHUBEpCUTET

33K0H0ﬂaTeﬂb JIaJIeKO He BO BCEX CTATbsX YTOJOBHOTO KO-
nekca Poccuiickoit Denepatiin onpenensier hopMy BHHHI,
C KOTOPOH MOKeT ObITh coBeplIeHO npectynJyeHue. He Beerna
MOATBEPKIAIOTCS 3HAKAMM, HA3BAHHBIMH B COOTBETCTBHH
C BEpXOBEHCTBOM 3akoHa. [losToMy yKaszaHue Ha BHHY, Korja
OHO He YKa3aHo B 3aKoHe, B pelnenusix [lnenyma BepxoBHoro
Cyna Poccutickott Denepaunn oueHb BayKHO JUIsl KBaJH(H-
Kalpu npectyrieHuil. Hanpumep:

Jekper Ne 14 or 15 ntonst 2006 rojia OTHOCUTCS K YMBbIIII -
JIEHHOH WK 6e3paccyiHol popme BUHbI B ¢c/lyyae HapyLleHHs
NpaBuJl TOProBJH HAPKOTHUECKMMM CPEICTBAMH WJIM TICH-
XOTPOIHBIMH  BelllecTBaMK (cTaThst 228.2 YroJoBHOrO Ko-
nekca) (nyHKT 21); npeiHaMmepeHHoe — ¢ TeHAeHUMEN Yro-
TpeOJISATh HAPKOTHUECKHE CPEICTBA HJIH  TICHXOTPOTHbIE
BeniectBa (craths 230 YrosoBHoro kojekca) (MyHKT 27);
B MPOU3BOJACTBE W MPOJAKe HAPKOTHUECKHUX CPEJACTB, MCH-
XOTPOIHbBIX BELIECTB UJIH UX aHa/oroB (crathsl 228.1 Yrosnos-
Horo Kojiekca ) (myHkThl 12, 13) [8].

B HeKOTOPBIX PE30JIIOLIMAX YKA3bIBAETCS HE TOJLKO (hopMma,
HO U THIIbI BUHbI:

— yOMHCTBO MOXKET COBeplIaTbesl KakK IpsIMbIM, Tak
¥ KOCBEHHbIM HamepeHueM; [lonbiTka yOuiicTBa BO3MOXKHA
TOJIBKO C MpSIMbIM HamepeHueM, T. e. Korna akr cBuaeresb-
CTBYeT O TOM, UTO 4eJIOBEK 3HaJ/J 00 OOLIeCTBEHHOH omnac-
HOCTH CBOMX JeHCTBUH (6e3nelCTBUS), MPEABUIE BO3ZMOXK-
HOCTb WJIM HEU30EXKHOCTb HACTYIJIEHHs CMEpTH YeJoBeKa
¥ 2KeJlasl ero Hayasla, HoO CMepPTe/IbHbIA HCXOL He MPOU30LIe
13-3a He 3aBHUCSILIMX OT HEro 0O0CTOSITE/LCTB (M3-3a aKTHB-
HOT'O COMPOTHBJICHUS KEPTBbI, BMELIATE/ILCTBA APYTHX JIHLL,
CBOEBPEMEHHOTO OKa3aHWsl MEIUIIUHCKON MOMOIIH KEPTBe
v T. 1) (nyHkt 2 [Tocranosaenus ot 27 supapst 1999 rona
Ne 1);

— TMPOHU3BOJCTBO C LIEJbIO TMPOJAKH HJIM MPOJAAXKH T10J1-
JIeJIbHBIX JIeHer WM LeHHbIX Oymar (crtathsi 186 Vrosos-

HOTO KOJIEKCa ) COBEPLIAETCS TOJIBKO C MPSMbIM HaMepeHHEM
(nyHKT 2 noctaHoBJ/IeHUs oT 28 anpeds 1994 rona Ne 2 [2]);

— YKJIOHEHHE OT YIJIaThl HAJOTOB U (UK ) C6OPOB (CTATHH
198, 199 YroJsioBHOTO KOJIeKca ) BO3MOXKHO TOJBKO C MPSIMbIM
HamepeHueM (MyHKT 8 nocraHosJseHust ot 28 nekabps 2006
rofia Ne 64);

— B cMbicge ¢T. 209 YrosioBHOTO KojieKca, CoBeplieHHe
J060ro U3 GopM GaHIUTH3MA, TPELYCMOTPEHHOTO 3aKOHOM,
BO3MOXKHO TOJILKO C MpsiMbIM HamepeHueM (nyHkT 14 [Tocra-
HoBJieHusi ot 17 suBapsi 1997 ropa Ne 1);

— cyObeKTHBHAs CTOpPOHA XyJMraHcTsa (cratbs 213 Yro-
JIOBHOTO KOJEKCA) XapaKTePU3YeTCsi MPSIMbIM HaMepeHueM
(nyHkt 13 nocranosenus ot 15 Hoa6psa 2007 roga Ne 45);

— MpecTyIIeHHs Mo CT. 228 YroJIoBHOro Kojekca, MOryT
ObITh COBepIIEeHbI TOJBKO C TIPSIMBIM HaMepeHHeM (IMyHKT 9
[Tocranosienust ot 15 utonst 2006 rona Ne 14).

AreHT TPaBOOXPAHUTEJLHBIX OPraHoB [0JydyaeT —He
MEHBIIYIO MOMOILlb, KOTIA COIepIKAaHHe HAMEPeHHH HJIM Xa-
JIATHOCTH packpbiBaeTcsi B peuleHusix [lnenyma. Takum 06-
pa3oM, B COOTBETCTBUHM C 3aKOHOM (CTaTbsi 25 YrOJIOBHOTO
kosiekca) B [locranoBsiennn Ne 11 ot 15 uonsa 2004 ropa
MoZpoGHO OIMUCHLIBAETCSI COMEpKAHKHE THIIOB HAMEPEHHI: OT-
BETCTBEHHOCTD M0 CTaThe «C», 4acThb 2 cT. 131 uau noj nyH-
KTOM «C» 4acTh 2 ¢T. 132 YrosloBHOTO KoJeKca MPOUCXOIUT
B CJlyuasix, KOrja Jiuilo, MH(HUIMPOBaBIliee BeHepHUecKyto 60-
JIE3Hb XKePTBbI (€r0), 3HaJ0 O HAJHUMK ITOTO 3a00JIeBaHHUS,
MPEBHUIES0 BO3MOXKHOCTL HJIH HEeH30eXKHOCTh 3apayKeHHst
JKEPTBBI U TOKEJIAI0 WK PA3PeLIno TaKylo UH(EKIHIO, TO
€CTb MPSIMO€e MJIH KOCBEHHOE HaMepeHHe.

Takue oObsicHeHUs OveHb MoJie3Hbl. OHM HalleseHbl Ha
NpaBOOXpaHUTE/IEH, UTOObI YCTAHOBUTH TCHXMUECKOE OT-
HOIlIEHHE YeJIoBeKa K JeHCTBUAM (O6e3/leficTBHIO), COoBep-
[1aeMbIM MM, TIOCJIEACTBHSIM (B MaTepHasbHON (opmMe) HilH
TOJIbKO JielcTBUsIM (Ge3zelcTBHIO) (B hopMalibHBIX hopMy-
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JIMPOBKAX ) W TOJICKA3bIBAIOT, KOT/IA TIPECTyIJIeHHe CUUTaeTCs
3aBeplIeHHbIM, YTO BaXKHO JIJIsl HAJIJIeXKalllel KBaJupuKaluu
Jledia.

JIMYHOCTHBIN B3IVIsA/L UelOBEKa HA COOBbITHE, XapaKTepH3y-
foleecst Kak MpecTyrjienue, ornpenessieT crnocoOHOCTh Yeso-
BEKa OTBeUaTh 3a ColesiHHOe. BaXKHbIMU 0CTAIOTCS TaKHE KpH-
TepUH VIABEHCTBA TPaBa, HA OCHOBAHUM KOTOPBIX BLIHOCUTCS
pellieHde, Kak crocob, CPOK, MeXaHW3M M Jp. DTO BCe yuu-
ThIBA€TCSI MPU MPUHATHU BEPXOBHLIM OpraHoM Mepax. B ka-
yecTBe MpuMepa:

— MPH OTHECEHWW aKTa JIMIIEHHS YKHU3HH C TSKKOH Ke-
CTOKOCTBIO (B COOTBETCTBHM ¢ M. «d» uvactn 2 cratbu 105
YrosioBHOTO KoOjieKca) 006si3aTesibHO yTBEPIKAAeTcs TO, UTO
COBEpIIEHHO TOYHO YCTAHOBJIEHO YMbIIIJIEHHOE
peHue MpecTyrnHuKa yOUTb ¢ 0COOOH »KeCTOKOCTBIO: JAaHHbIN
c/lydail yKasblBaeT Ha CHUTyallud, KOTJA JIMLO pas/iebliBaeTcs
C 2KePTBOH Ha I71a3ax POJHbBIX H CaM TPECTYMHUK OCO3HAET, UTO
HAHOCHUT CBHJIETEISAM MyUeHHUs M ICUXUUECKHE TeP3aHUst; eCJIH
MUMeJIOCh HaMepeHHe YOUIicTBa 0011eCTBEHHO KECTOKHUM CITO-
coboM (§ «e», u. 2, ¢. 105 YK), 10/2KHO OBITh YCTaHOBJIEHO,
UTO MPECTYMHUK MOA03peBas 00 ONAaCHOCTH JaHHOrOo crocoba

HaMme-

JIMLIEHHS 2KU3HU KAK OJIHOTO Y€JI0OBEKa, TaK U ellle KAKOTO-TO
JIMLA, HAaXOJsIlerocs: B MecTe npectynienus (m.m. 8, 9 [Nocra-
HoJsleHUs1 oT 27 siuapst 1999 rona Ne 1);

— TMPECTYNHHK, COBEPLUMBLIMHA TpECTYIJICHHE CeKCy-
anbHol HampasienHoctd (cr. 131 u 132 YK), snaer, uro
JKepTBa OECMOMOLIHA U HEe MOXKET 0Ka3aTh COMPOTHBRJICHHS;

— B COOTBETCTBHHU CO CT. 174 YrosioBHOTrO KojeKca JIULO,
KOTOpO€ YJHYEHO B TMPOTHBOTPABHOM AEHCTBHH, OCBELOM-
JIEHO O TIPECTYITHOM TOJydeHHH MaTepUasbHBIX LEHHOCTEH
WJIM MHBIX UMYIIECTBEHHBIX GJ1ar UHbIMHK JitofbMu (1. 20 Tlo-
craHoBJjienusi ot 18 nost6pst 2004 roga Ne 23).

YroObl yCTAHOBUTDH MPAaBOHAPYILIEHHE UK MPECTYIHOE Jie-
sHUe, HEOOXOAMMO YUHTBIBATbH NpeaioxkKeHus BepxoBHOro
cyna Poccuiickoit @enepaiinn B peKOMeH/AlMAX, KaKHe Xa-
PaKTEPUCTHKHU TTPECTYMHOH e TeNBbHOCTH BJUSIOT Ha OTpejie-
JIeHHEe BUJIa BUHbI, BCKPBIBAIOT €€ CyLHOCTb.

B kauecrBe uiocTpalum:

— B coorBercTBUH ¢ 1. 13 Pegououuu ot 15 utonst 2006
ronga Ne 14 muio, kotopoe mproGperaer, nepepabaTbiBaeT,
XPaHHUT, TIPOU3BOJUT WJIM PACIPOCTPAHSET HAPKOTHKH, TMCH-
XOTPOTIHbIE TpenapaThl WK TIOX0XKHEe Ha HUX BEIeCTBa, He
NPUHUMAET UX, OTBEYaeT repel KAKHM 00pa3oM ynaKkoBbIBa-
€TCsl, PacKJ/IaJbIBAETCSl B MECTaX /sl Te€X, KTO UX HUCIOJIb3YeT
UT. L

— JKeJIaHHe COBEPILUTH KParxKy BO3MOXKHO B CJIyuasix, CBs-
3aHHbIX C (DUHAHCOBLIMH TPYAHOCTSIMH, BBIMJIATHI JIOJTOBBIX
006513aTe/IbCTB, OTCYTCTBHH JHIIEH3UOHHOTO TTpaBa Ha 3aHsITHe
JeSITe/IBHOCTbIO,  UCIOJIHEHHS]  JIOTOBOPOB;  M3rOTOBJICHHE
¥ T10J1b30BAHME HapyliuTesaeM (asblUMBBIMU JOKYMEHTAMH;
COKPBITHE BaXKHbIX 3HAHUH 0 J10JIraX, UMyLLECTBEHHBIX 00513a-
TEJILCTB; MPECTYIHbIE CIENKU U T. 1. (1. O [TocTaHOB/IEHHS OT
27 neka6ps 2007 . N 51);

— 0OUIHOCTb BCEeX 0OCTOATENLCTB MPECTYIJICHHUs, B 4acT-
HOCTH €noco0 W MeXaHHW3M NpecTymJyeHus, o6beM, BHL U MO-
JIO2KEHHE TOBPEXKAEHUH Ha Tesie (MOBPEXKICHHE BHTAJBHO

3HAUMMbIX UYEJOBEUECKHX OPraHoB), BaKHOCTb CBSI3M Mpe-
CTYIHHKA W nocTpajasuiero U ux orHoulenus (m. 3 Ilocra-
HoBJsieHUs1 oT 27 suBaps 1999 roma Ne 1).

Cy0ObeKTHBHAsA yacTb MPECTYNHOH JeATEeNbHOCTH ompe-
JieIeT UHOe TOJIKOBAHHE TMPEeCTyNJeHus Mo nyHKTy 3 Peso-
mouun Ne 1 or 27 auBapsi 1999 roga — nesmumuraiys ot
CBSI3aHHBIX MPECTYIIEHHU:

— JIMLIEHUEe YKU3HH JOJLKHO ObITh MpeHaMepeHHbIM Ha-
HeCeHHEM Cepbe3HOro Bpela 3l0POBbIO, MOBJEKIIEe CMEPTb.
Korzna cosepluaercst yOuHCTBO, CTpeMJieHHe HalpaBJ/eHO Ha
TO, YTOOBI JIMLLIUTD XKEPTBY KU3HH 10 MPECTYMJIEHHIO, KOTOPOE
oroBopeHo 4. 4 cr. 111 YrosioBHOro Komekca, MpecTyrnHHK
CUMTAET HEOCTOPOXKHOCTBIO [7].

CyliecTByeT pas/nuue B BUHE 3a AeHCTBHE (OCHOBHOH CO-
CTaB) U TOCJIEJICTBUH JiesiHUsT (COCTaB KBAJU(UIIUPOBAHHbIH ).
[Tocranossenue Ne 15 or 15 uronst 2006 roga B oTHOLLIEHHE
K cT. 230 YK:

— JIONIOJIHUTEIbHAS KBaJM(HUKALIUS COTVIACHO TMpaBy, Xa-
pPaKTepU3yeT OTBETCTBEHHOCTb 3a CJy4ailHOe HEOCTOPOXKHOE
JIeHCTBHE, MOBJIEKILIEe CMEPTb, NPH CHUAKEHHH 103bl HAPKOTH -
UECKHX CPEJICTB UJIH MCHXOTPOIHBIX MPENapaToB, COAEPKUTCS
B TPETbEH YaCTH HACTOSIILIEH CTaThh (MyHKT 28).

Mcxozst U3 TOro, UTO B YrOJIOBHOM 3aKOHOJATENbCTBE CY-
1IECTBYET JIOCTATOUHO GOJIbIIOE KOJHUECTBO TOJIOXKEHHUH, Ka-
CaloLIMXCsT paccMaTpuBaeMoll TeMbl, yKa3aHHasl Bhllle ¢hop-
MYJIHPOBKA HE UCIOJIb3YeTCsl B YCTAHOBJIEHUH KBAJIH(UKALIMH
CXOKHX MOJIOKEHHH.

YMbICes HEMPSIMOH, JaXKe KOIJa OH BBIVISJIUT 3aKOHOJA-
TeJbHO, 03ByUeH B 4. 3 cT. 25 YK Poccniickoit ®enepar,
JIOCTAaTOYHO OrPaHUYeH TEOPETHUECKOH MOJOMNJIEKOH U Heob-
XOIMMOCTbIO JI0Ka3bIBaTh PAKTHKOMN yxKe l0KazaHHoe [6].

b. YTeBCKHIl Kak-TO HasBaJ «KOCBEHHOE HaMepeHHe»
CBOOOJHBIM TPaBOBbIM 00pA30BaHUEM H OIMHUCAJ €ro Kak BO-
MPOC He TOJILKO MPAaBOBbIX OCHOBAHHUH, a CKopee 0OLIeCTBEH-
HOTO MPOSIBJIEHUS YeIOBeKA. YTEBCKHH TOBOPHJI, YTO IMOBE-
JIeHWe, UMetolliee MOpaJbHOE M MOJHTHUECKOE CONEepIKaHMUE,
3ac/yKMBAeT OTpULIATEJbHOH oleHKH cynoM. Celiyac Mbl
MO2KeM TOXKe TakK cuutathb [9].

OkoHuaTesbHOE pelleHue M0 PACCMOTPEHHUIO JIes JAHHOTO
TOJIKA, HATIPSIMYIO 3aBUCHT OT BO3MOXKHOCTH JIOKA3aTe/IbCTBA
KOCBEHHOH BUHBI. OJIHAKO JJaHHOE 0OCTOATE/LCTBO HE BCErya
Urpaet orpeiesIsolLy o poJib Ha MPOLECCyabHBIX CTa/IHSAX.

Llesb 1aHHOrO MCCJIEIOBAHUST COCTOSIA B CPABHEHHH CH-
Tyauuil 10Ka3aHHbIX M HELOKA3aHHbIX B pPeaslbHbIX COObITHSIX.
Bosiee ycneuino 6bl710 MpeactaBieHO Cofep:KaHUe KOCBEH-
HOTO BJIHSIHUS, 0603HAUEH TTOPSIIOK I0OKA3aTE/IbCTRA.

B neiicTBytollleM 3aKOHOATELCTBE HAMEPEHHS paccma-
TPUBAIOTCS B HeCKOJIbKUX BHaax. Colep:kaTtesbHasi COCTaB-
Jsifolllasi HaMepeHHsl, OJHAKO, M03BOJISIET FOBOPHUTH TOJILKO
0 JIByX THIIaX JJAHHOTO KOMIIOHEHTa BUHbI (U. 2 1 4. 3 cT. 25 YK
P®). B neficTBUTENLHOCTH B MPABONPUMEHUTENLHON TpaK-
THKE MOTYT HCTIOJIb30BATHCS TOJBKO 3TH JIBA BUJIA HAMEPEHHUS.
[1pu 9TOM OHU MOTYT IONOJHATB JAPYT APYra B HEKOTOPbIX CJ1y-
yasix. [IpuBeieHHbIE TPUMEPBI U3 MTPOLIECCyaTbHOH MPAKTHKH
nojATBepKaatoT Takoe yrBepxkaenne [11, ¢.476]. T1pencras-
Jsiercst obocHoanHbiM MHenue 1. Jaresist u [1. KoroBa o Towm,
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4TO JI0KA3aTeJILCTBO HAJIMUYKS TIPU3HAKOB HAMEPEHHSI I0J2KHO
NPE/ILIEeCTBOBATh €r0 OTHECEHUIO K ONpeieIeHHOMY BHILY, YKa-
3aHHOMY B 3aKOHOJIaTeJIbeTBE [D].

Mcxoist M3 BbIILIECKA3aHHOTO, MOXKHO C/IeJIaTh CJIEYIOLIHH
BBIBOJI; HaMepeHHe sIBJsieTcsl OOBEKTUBHBIM KOMIOHEHTOM
BMHbI, €0 YCTaHOBJIEHHE MIPOU3BOMTLCS HA OCHOBAHUH 00b-
eKTUBHBIX 00cTosITeNbeTB. OJIHAKO KOCBEHHOE HamepeHHe,
B CWJy CYLIECTBYIOLIMX MPOOGEJOB B 3aKOHOAATEILCTBE Ha
NpaKTHKE YCTAHABIUBAETCS JOCTATOUHO PEIKO.

OcHOBaHUSAMMU U151 YCTAHOBJIEHHS KOCBEHHOTO HaMepeHHUst
SIBJISIETCS] BblsiBJIeHHE 0OCTOSITE/ILCTB, YKA3bIBAIOLLKMX HA 0CO3-
HAHHOCTb BMHOBHBLIM OOLLECTBEHHO OMNACHOIO COAEpPKaHHs
cBoero JestHusl. Kpome toro, 10/KHO ObITh 10Ka3aHO, YTO BH-
HOBHbBII MPEIBUIES HEraTUBHbIE MOCJEACTBUSI CBOMX MPOTH-
BOTIPABHBIX IEACTBUI, OJIHAKO UCXO/s U3 COOCTBEHHON HE000-
CHOBAHHOW CAMOHAJIETHHOCTH, He MPENPUHAJ HEOOXOIUMbIX
Mep Juist ux npenorepatieHus (4. 3 ¢r. 25 YK PO).

B kauectBe npumepa pacecmotpum cayuan ¢ H.: on, 6ymyun
MbsIHBIM, 3aTesiyl cKaniaa BynaroBbiM 1 ero otuom. B nensx
otnyruytb bynatosa H. cuenan npemynpenute/ibHblil BEICTpes
MHMO POJCTBEHHUKOB BynaTtoBbix U3 BuHTOBKH TO3—8m. Hc-
nyraBlimch 3a ce6s, bysaros C. ymuagcs npoub. Criycrsi Kako-
e-T1o Bpemsi H. 1orHast ero u BbIIYCTHJI MYJ110 ¢ KOPOTKOI'O pac-
crosinusl MeHee 25 MetpoB. [lyss mpo6una cyHayk, a xepTBa
CKOHuaJslach HemeleHHo. H. nbitasncs onpasnath cebsi TeM,
yTo coGupasicsl BbI3BaTh HCmyr y DysatoBa, HeckoJbKo pas
CTYCTHJI KypPOK B HaIpaBJIeHWH KEePTBbl. BricTpesibl npousBo-
JIMJIUCh BUHTOBKOH Y HOTH. 3aTeM OCeuKa He MO3BOJIHJA CJle-
Jlath Apyrue BoeicTpesnl. KymBnnckuii ropoacko cya Ceepa-
JIOBCKOH obJ1acT HazHauus H. HaKkazaHHe B COOTBETCTBHH C Y.
1 cr. 105, yacthb 1 ct. 222 YrosioBHoro Koaekca [4].

H. BuHy He npusHa/i 3a yMbllLJIEHHOE JIMLIEHHE YKU3HH,
oOpaTWJICsl K Cyly ¢ MpocbOOH CUMTaTb €ro JNCHCTBUS CJy-
YalHbIMH, BbI3BAHHBIMH OLUMOKOH TpH 0OpalleHHH C OrHe-
cTpesibHbIM opyxkueMm, 110 4. 1 ¢1. 109 YK. Co cioB Hapytiu-
TeJIst OH I1POCTO MPOoYyYJ BysnaTtoBa cTpaxoM Bo BpeMsi CCOpH,
HanpaBUB Ha Hero opyxKue. 3jecb Mbl MOXKEM BMJETb pas-
JIuMe B OCO3HAHUM TPECTYIHON AeATeNbHOCTH CAMUM Hapy-
LIMUTEJIEM, MPECTYNUBIIUM 3aKOH, W TPAKTOBAHHEM COJNESIH-
HOIO C TOUKM 3peHus npaBa. Takxke cyllecTByeT HeCTbIKOBKA
B MOHUMAHUM MPECTYMJIEHHsI ¢ TOUKH 3pPeHHs 3aKOHA M TOf1-
cnenersentoro. Korna uesoBek, 106HBasich MOCTaBJICHHOM
LeJ/d, pearupyer M3 oObIBATEJNbCKOTO OINbITA Ha HENpeaBH-
JIeHHble 00CTOSITEIbCTBA, TO OH MOXKET OTHOCHTb BCE CJyUMB-
1ieecst K 4eMy-To ClOHTAHHOMY U JIHILIEHHOMY YMBbICJIa.

OnHako, ecii B 9TOM TpUMepe BbIBOJ O HAMEPEHHH Bbl-
3BaTb CMepTb OWHOOYEH, Toria HeOpeXKHOCTb [POU30LLIa
Obl. Peluatolium KpuTepueM OTJIMYHSI HAMEPEHHS! OT HEOoCTo-
poxkHocTH, kak otmevaet I'1. aresb u J1. Kotos, siBsiercst To,
YTO C KOCBEHHbIM HAMePEeHHEM, B OTJIMUHE OT KPUMHUHAJILHOTO
BLICOKOMEPHS, BUHOBHBIH HE YUHTbIBAET KOHKPETHbIE 0GCTO-
ATEJILCTBA, KOTOPbIE, T10 €0 MHEHHIO, JIOJXKHbBI MPENSTCTBO-
BaTb HaCTyI1eHUIO noceacTuil. Hemenkuil kpumunasuer K.
PoKcHH cumTaet, 4To BO3MOXKHOE HAMEPEHHE OYE€BH/IHO, €CJH
noBejleHHe CcyObeKTa OTpaxkaeT pellieHHe, HarpaBJeHHOe
NPOTHUB 3aKOHHOrO OJiara, M cyObeKT cKopee TOTOB IpH-

HATb MOCJIEICTBHSI, YeM NPEIOTBPAaTUTL UX. TakuM oGpa3oMm,
B paccMaTpUBAaEMOM IpUMEpEe CYLLECTBYeT KOCBEHHOe Ha-
MepeHHe, KOTOpOoe HAIEeKHO MOATBEpPrKAaeTcs KoMOUHALHeH
00bEKTUBHbBIX JaHHBIX. Jl0KazaTesqbeTBa JoKa3aHbl il BUHO-
BHOH OMAacHOCTH CHUTYallH U crioco6a, KOTOPbIM BeIGpaHHOE
OpY?KHe UCTIOJb3YEeTCs IS XKU3HU YKePTBHI.

Bropoii mpumep. A. B COCTOSIHUH OIbsIHEHHS] BO BpeMsl
CCOpPbl C HAJIOKHULEH Hayasl ynapsitb ee yaapamu Mo Jiuiy
U TyJoBHllly. Bo Bpemsi usabueHusi y Hee Ha pykax Oblia He-
COBEpLIEHHOJIETHSIS JI0Ub, KOTOpAsi He XOTe/a TIPUUUHATDL 00Jb
A.. OnHako mipucyTcTBHe peGeHKa B pyKax KEHIIMHbI-Map-
THepa He TIOMeIIaio OTBETCTBEHHOMY JIHLY. B Xo1e HaHeceHHsT
1n060eB KeHILMHE OIMH y/lap KyJakoM B JIMLO OblJl HaHeceH
maJgiosieTHell. CoxKUTeIbHULA C JI0Yepblo Ha pyKax ynaJja Ha
MoJl, OT Yero MaJoJieTHeH JOMOJHUTENLHO MPUYHHEHA (hU3H-
yeckast 00Jb. B cOOTBETCTBHU C IIPUTOBOPOM CyIbH MHpa pa3-
nena Ne 1 KymBunckoro cyne6Horo okpyra CBepiJIoBCKO# 06-
Jlact A. OblJ TPU3HAH BUHOBHBLIM B MPUUMHEHHH (DU3HUECKOH
60J11 HecoBepllleHHOJIeTHeH kepTBe 10 u. | cr. 116 Yrosos-
HOro KojieKea [4], B OTHOLLIEHUH H30MEeHHUsT HAIOXKHHLLBI, 11€J10
3aKpbIBaeTcst isi MpUMHUpeHHs cTopoH [3]. OTBETUHK He NpHu-
3HaJl BUHbI B IPeJIHAMEPEHHOM COBEPLIEHHH HACHILCTBEHHbIX
JeHCTBUI TIPOTHUB pebeHKa, KOTOPbIH MPUUMHII (PH3HIECKYIO
6osib. OHaKO BO BpeMsi pacc/ielloBaHUsi BHHBI A. B coBep-
nieHuu npecrynienus no u. 1 er. 116 YK, nokasano.

Tpetu#t npumep. H. B coCTOSIHUM aJIKOTOJILHOIO OIbsl-
HeHMsl pa3Bs3asa ccopy ¢ J. B He3HAUMTEJbHOM cJjydae, yia-
pusa Kyjakom no rnuedy. Korna 9., mbitasgch H3bexaTh Ha-
CUJIMs, CeJl B CaJ/loHe I1aCCaXKMPCKOro cajloHa Ha 3aiHeM
MaccaXKUpCKoM CHeHbe PSIOM ¢ GOKOBBIM OKHOM, 3aKpbIB
JBepu aBromoOuJsi, H. ynapun Horo#, Kak ykasaHo B 06BHU-
HUTEJIbHOM 3aKJIIOUEHHH, «B JIMLO Yepe3 CIOMAHHYIO YTO Bbl-
3Basio . usnyeckyio 6osib». CornacHo MpUroBOpy Maru-
crpata Ne 2 Kyusutckoro cyne6Horo okpyra CBepayioBCKoi
o6J1acTH, B pe3yJbTaTe SKCMEPTH3bI B CMELHATBHOM MOpsIKe
H. Gblsi npU3HaH BUHOBHBIM B COBEPIIEHUH NPEHAMEPEHHBIX
HACHJILCTBEHHbIX ICHCTBUH, BbI3BABLUMX (PU3HUECKYIO GOJIb OT
XYJIMFAHCKUX MOTHBOB, MPELyCMOTPEHHbIX B KJ. 116 Yrosos-
Horo Koziekea. OHaKO MOC/IeICTBUEM IEHCTBUH TTPECTYITHUKA,
MOMHUMO (PU3HUECKOH 6O0JH, ObLT TOT (aKT, 4TO (PparMeHThl
cTek/a, pazbuToro ot yzaapa, nopasusu E., pauuB miaz, 4to
BBI3BAJIO PaHy TV1a3, YTO CUUTAETCS BPELOM IS 3lI0POBbE yMe-
peHHoOI cTenenu TskecTH. B xone pacenenosanust H. He npu-
3HaJl BUHBI 3@ yMbILLJIEHHOE HAHECEHHE BPe/ia 310POBbIO yMe-
peHHOU cTerneHu TskecTH (craTbs 112 YrosioBHOTO Kojlekea),
HO, COIIACHMBIINCH C KBasMuKalmen K. «A» yacrb 2 cr. 116
YTOJIOBHOTO KOJIeKca, TIOCKOJIBKY OH He XOTeJsl HHKAKHX APYTHX
MOCJIE/ICTBUH, KpoMe uanieckoil 60JM, XOAaTaHCTBOBATh
0 criequalbHoM ciydae. Kaxkercsi, 4To BO3MOXKHOCTb J10Ka-
3aTb HAMepeHHe MPUYUHUTDL BPeJ 3/10POBbIO0 YMEPEHHOM CTe-
MEHU TSPKECTH B 3TOM cJlydae Obliia.

[To Haulemy MHEHHIO, B X0Zle paccseloBaHus OblI0 Heob-
XOUMO coOpaTh 06BEKTHBHBIE 10KA3aTeJNbCTBA (B TOM UHCIE
C HUCMoJb30BaHHeM oTorpaupoBaHusi), UTO CBHIETE/b-
CTBYET O TOM, YTO JICHCTBHUSI OblIM COBEpLIEHbI B OMACHbLIX
YCJIOBHUSIX, KOTOPbIE MOIJIH NPUYMHHUTB BPE, KOTOPbIH MPOU-
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301LeJl K OYeBUIHBIA 151 ucnosiHuTes. [1pu nonpoce o6BHU-
HsIEMOro, KOTOPBIH OTpHLia/ BUHY B NpeIHAMEPEHHOM aKTe,
MMEJIO CMBIC/I BBISICHUTB: @) MOKET JIH OOBMHSIEMbIH pasJ/iu-
4aTb MPU3HAKH PeasibHOM OMACHOCTH OKPYXKAloLeH cpelpl
Jist o6beKTa nocsirates1betsa; 6) Ecau 1a, To noyemy oH He
OTKAa3aJICsl OT CBOEI0 HaMEPEHHUsl; B) €CJIM OH He KeJlaeT Bbl-
3bIBaTh pPe3yJ/bTaT, TO M0 KaKUM KOHKPETHBIM 0OCTOSITEJb-
CTBaM, CrI0COGHBIM TPEOTBPATUTL Bpesl, oH nocuutas [10].
Takum 06pazom, BO Bcex pacCMOTPEHHBIX pUMepax OblIo
KOCBEHHOE HaMepeHHe, HO B HEKOTOPBIX CJydasx cyjl He npe-

Jluteparypa:

JIOCTaBHJ JIOCTATOYHBIX J0Ka3aTesbeTB. OTclofa MOXKHO clie-
JlaTb BBIBOJI, UYTO KOCBEHHOE HaMepeHHe, Kak MpaBuio, J10Ka-
3aTh CJI0KHEE, ueM JIpyrie hopMbl BUHBL. ¥TOJIOBHO-TPaBOBast
olleHKa 00CTOSITENIbCTB, YKa3bIBalOLIMX Ha KOCBEHHOE HaMme-
peHHe, N0/DKHA ObITb MOATBEPXKAEHA JOCTATOYHBIM HAOOPOM
0OBEKTHBHBIX JI0KA3aTeJbCTB, YOEIUTENBbHO JEMOHCTPUPY-
IOILMX, YTO BEPOSITHOCTb MHKPUMHHHMPYEMBIX MOCJEICTBHI
Obl/1a OYeBH/HA MPECTYIHUKY B MOMEHT ero peliuiMOoCTH Jei -
CTBOBAaTb W JIOJDKHA YUHTHIBATHCS MPH OCYLIECTBJEHUH €ro
pelieHusl.

1. Tlocranossenue [lnenyma Bepxosroro Cyna PO o1 04.12.2014 N 16 «O cyne6Ho# paKTHKE 10 ieJ1aM O [PeCTyIiie-
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MpeanocbINKM K CO3AaHUI0 CUCTEMbI MOHUTOPUHTA 3(h(DEKTUBHOCTU NOAAEPIKAHUA
roCyAapCTBEHHOro 06BUHEHMA U Ha3HAYEeHUA YroJIOBHOr0 HaKa3aHUA 3a NPeCcTyNJIeH U
KOPPYNLUOHHON HaNPaBNEHHOCTU

Xapukos EBreHuit OneroBuy, CTyaeHT MarucTpaTypsl
YHuBepcuTeT npokypatypel Poccuiickoit Pepepauyuu (r. Mocksa)

Bpe3yﬂbTaTe aHa/M3a HEKOTOPbIX OpraHM3alHOHHO-pac-
MOPSIANTE/BbHBIX JOKYMEHTOB [eHepasbHOro Mmpokypopa
HaMH Obljla BBISIBJIEHA yCTOHUMBAs TEHJEHLHsT K HCIOJB30-
BAHHUIO TMOHSITHSI «MOHMTOPUHT». Tak, MpOKypopbl 06si3aHbl
«JIOK/abIBaTh O pe3ysbraTaXx MOHHTOpHHra»  [5], «exe-
JIHEBHO OCYLIECTBJISITh MOHHTOPUHT»  [6], «OCYyLIeCTBIATH
MOCTOSIHHBIA MOHUTOPUHI» [7], 4TO TpeJrosaraer euHoo-
6pasHoe BOCMPHUSITHE HCIMOJIb3yeMOH TEPMHUHOJOTHH BHE 3a-
BHCHMOCTH OT OCYLLECTBJISIEMOI IeITETHOCTH.

Opnnako Penepanbhblit 3akoH «O npokypartype Poccuid-
ckoit ®enepaumun» [1] He COAepP:KUT HHTEpPIPETALHIO TO-
HATHST «MOHHTOPHHT» W (PAKTHYECKH HE PACKPbIBAeT €ro
cojiepKaHKe, 4To TakxkKe HaOJIoJaeTCsl U B HHbIX aKkTax deje-
paJIbHOTO YPOBHSI.

[Tpunoxkenne k Yxasy Ilpesunenra PO «O monurtopunre
npasonpumeneHusi B Poccufickoit @enepaunn»  [20] co-
JIEPZKUT Clielylolne o0si3aTe/IbHble TIPU3HAKH MOHHTOPHHTA:
1. KOMIUIEKCHAs JIeTEILHOCTD; 2. MJ1aHOBast A€ITENIbHOCTD; 3.

HamnpaBJIeHHOCTb Ha cOop, 0600lIeHUe, aHAIN3, OLUEHKY HH-
hopmaru.

[Tosaraem, yto nepeuuciieHHble NPU3HAKH OyLyT COCTaB-
JISITb OCHOBaHHe JII0OOro onpe/e/eHusi MOHHTOPHHIA, BHE 3a-
BUCHMOCTH OT MPUBSI3KH K XapaKTepy AesiTeJIbHOCTH Tepeymc-
JIEHHbIX B HODPMAaTHBHOM aKT€ OPraHoB.

Takum oGpasom, HAM MPEACTABJISETCS BO3MOXKHbBIM Orpejie-
JIUTb TEPMHUH «MOHHTOPMHI» KaK KOMIJIEKCHYIO H MJIAHOBYIO Jie-
ITeJILHOCTB 10 cOOpy, aHANU3Y U OlleHKe HH(OpMAaLH st To-
CJIEJLYIONIETO BhISIBJIEHHUS TIO3UTHBHBIX U HETATHBHbBIX TEHAEHIHH,
npo6JieM U pa3paboTKH METOIMKH HX 3(p(heKTHBHOTO pellleHHsl.

Kpurepun 3ppeKTHBHOCTH MOHUTOPUHTA 3aBUCAT He
TOJIBKO OT COBOKYMHOCTH, KAaCalOUIMXCS €ro y4yacTBYIOLIHX
JIMI[ M MCTOUHHUKOB, HO M OT KAaUeCTBEHHBIX XapaKTE€PUCTHK
ero cyObeKTOB, KOTOPbIE OCYLIECTBJSIOT (DYHKIMH aHa/Iu3a
W olleHKH HHdopMalyu. TakuMH KPUTEPUSIMH MOXKHO CUM-
TaTh, HanpuMmep, JA0CTOBEPHOCTb, OGBEKTHBHOCTb, CBOEBpE-
MEHHOCTb U T. [I.
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B nayuHoMm cooliecTBe CylLeCTBYET MO3ULHs, YTO BIIO-
caencreun pecopmbl 2007 roja mosiHOMOYHS, UTO ObLJIM CO-
XpaHeHbl 3a MPOKypaTypoH, HarpaBJ/eHHble Ha OCYLIeCT-
BJeHHe (DYHKIIMK YTOJOBHOTO NpecaeloBaHus B 10CY1eGHOM
MPOU3BOJICTBE, HE SIBJSAIOTCH JIOCTATOUHBIMU /1 9(h(HEeKTHB-
HOTO OCYIIECTBJIEHHS BbIlIIEHA3BAHHOH (DYHKIIUH B JIOJPKHOM
Bue. [lo dakty BBIXOIMT, uTO He-(pakTo B HAIIH JHH
(DYHKLIMIO YTOJIOBHOTO [pec/eloBaHusl B J10Cyl1eOHOM Mpo-
M3BOJICTBE B 11€JIOM OCYLLIECTBJISIOT OPraHbl, 3aHUMaloLHecs
CJIJICTBUEM U JIo3HaHUeM. [Ipu BceM Ha3BaHHOM Bbillie Jie-
SITEIbHOCTh, OCYILECTBJIsIeMasi POKypaTypoH, B cBeTe mnpe-
JIOCTABJIEHHBIX €l MOJHOMOUMH, CBOAMTCS Ha JIAHHOM Ha-
NpaBJeHHH JeTeNbHOCTH K TOMY, YTO JaHHbIA OpraH HeceT
00513aHHOCTb BCEMH CHJIAMH COJICHCTBOBATL peasii3aliu
YrOJIOBHOTO Mpec/efoBaHus. Peain3oBbiBaTh ke yroJoBHOE
npec/eoBaHHE CAMOCTOSITEJbHO U ¢ Haubosblleld 3Pdek-
THBHOCTBIO TPOKypaType, OCHOBBIBAsICh HAa JAHHOH TOUKe
3peHusi, B TOJHOH Mepe He TPEACTABJSETCS BO3MOXKHbBIM
M3-3a HEIOCTAaTOYHOCTH CYLLECTBYIOUIMX Ha cell JeHb Tpa-
BOBLIX cpeJicTB [8].

BhlllieHa3BaHHAsA MO3ULUS SIBJASETCS CIOPHOH W He Ha-
XOJIUT MOJUIEP2KKH Y MHOTHX JIPYTHX TEOPETHKOB HAYKH MpaBa.

Pe3ybTaTHBHOCTb OCYIIECTBJIEHHST TOCYAaPCTBEHHBIM 06-
BUHUTEJEM CBOUX (DYHKIIHI Ha CyneGHON CTalui YrOJOBHOTO
npolecca UMeeT MpAMYIo KOPpeLnio ¢ H30paHUeM UM OITH-
MaJIbHOTO U BEPHOTO B METOAMYECKOM IlJIaHe BapHaHTa Ioj-
JICPKaHUSI TOCYAaPCTBEHHOTO OOBUHEHHUSI U yMeJIOU ero pea-
JIM3AlMH B X0Jie cyjileOHOoro cienctBus [9].

O6ocob/ieHne MojIepKAHUS  TOCYAapPCTBEHHOTO OOBH-
HeHHUs] B KauecTBe CAaMOOBITHOTO BM/A YTOJIOBHO-IPOIlECCy-
aJIbHOH J1€51Te/IbHOCTH OPraHoB MPOKYpaTypbl B COBPEMEHHbIX
HayyHbIX Kpyrax He Bbi3biBaeT Hapekanuil. CyliecTBy-
folllee Ha JaHHbI MOMEHT BpPEMEHH 3aKOHOAATENbCTBO CO-
JIEPXKHUT OT/EJBHBIF COCTAB HOPM, MO3BOJISIIOUIMX 060COOHTH
JIAHHBIA BUJL TTPOKYPOPCKOH nesiTesibHOCTH. Bripouewm, Bbie-
JieHHe MOJIEPyKaHUsT TOCYAapCTBEHHOTO 0OOBHHEHHS B CaMo-
CTOSITENIbHYIO (DYHKIMIO TIPOKYPATypbl HAXOIUT MPU3HAHHE He
y BceX ydeHbIX. OJIHM CTOSIT Ha TTO3ULIMH, UTO JAHHbIH BUJL J1€51-
TEJBbHOCTH He 00J1aJIaeT CAMOCTOSATEbHBIM (DYHKIMOHAJbHBIM
CoJiepyKaHUEM W HAXOJUT CBOE OCYLIECTBJEHHE B cepe Bbi-
noJiHeHust (DYHKIMH YrOJIOBHOTO MpEC/el0BaHUs, UHbIE Bbl-
JIBUTAIOT BEPCHIO, UTO (DYHKIMS MOJJIEPKAHUS TOCYIaPCTBEH -
HOro OGBHHEHMS BIIUCBIBAETCS B TPAHHUIIBI (DYHKIHU y4acTHsl
NpoKypopa B paccMorpeHud jies cypamu [ 10].

He cmotps Ha cyulecTBylollde B HayKe MPOTHBOPEUUBbIE
MHEHHsI, HAM MIPEJICTABJISETCS BEPHOH TOUKA 3pEHHS, UTO BBe-
JIeHHE PErIaMEHTHPOBAHHON CHCTEMbl MOHUTOpUHIa 3(hdeK-
TUBHOCTH TOJJIEP>KAHUST TOCY/IAPCTBEHHOTO OOBHHEHHS CMO-
co6cTBOBaslo Obl HauboJiee pe3yJIbTaTHBHO OCYLLECTBJIATh
JIAHHBIA BHJL J€STEJBHOCTH MPOKYpaTypbl, MOMONIO Obl pas-
paboTath HauboJsee 1eHCTBEHHbIE B METOUUECKOM IJ1aHe pe-
KOMEH/IALIMKM M TAKTHUECKHE aCMeKTbl, a TAKKE — BbIBUTD
npoOJIeMbl U CIOCOOCTBOBAJIO Obl MOMCKY MX PELIEHHH MpU
NoJIepKaHUHU TOCY/IapCTBEHHOT0 OOBUHEHMUSI.

To ke camoe Kacaercs M BBEIEHHST CHCTEMbl MOHHTOPHHTA
3(hheKTUBHOCTH HaKazaHui. JlanHasi cuctema nossosiuia Obl,

Ha Halll B3IIsIL, ¢ HauOOoJIbLIEH J10J1el BEPOSITHOCTH OTBETHTD
Ha BOIPOC, CIOCOOCTBYET JIM Ha3HAYaeMoe CyJloM 3a Kako-
e-7ub0 MpecTyneHue HaKazaHhe CaMUM LIeJISIM YTOJIOBHOTO
HaKa3aHUs.

Ha nam B3rnsin, ocoboe BHHMaHWe JaHHAs CHCTEMA MO-
HUTOPUHTA JIO/DKHA Obla Obl 06PaTUTh HA TaKHe MPOTHBO-
npaBHble JIesIHUS, KaK NPeCTyIJIEHHs KOPPYNUMOHHON Ha-
NpaBJIeHHOCTH.

Koppynuuss — 310 MupoBasi npobJema U oracHoe COLHU-
aJIbHOE SIBJICHHE, MPEJCTABJAOLLEe COOOH CEPbE3HYIO YTPO3y
JUIst CTaOMJIBHOTO W 6€30MacHOT0 pa3BUTHS rocyaapersa [ 15].

YToObl OLLEHUTb padMepbl CyLLECTBYIOLLEH pob/eMbl KOp-
PYTLHK IPOBE/IEH aHAJIH3 UCTOKOB, CYLLLHOCTH U COfIeprKaHHsl
TEPMHHA «KOPPYIILIUSI».

B. Jl. AnpuanoB B cBoeil MOHOTpauK OMUCHIBAET, UTO CO-
MIACHO Pa3/IMUHLIM MHEHMSM HayuHbIX HCCieoBaTesel, cy-
11eCTBYET HECKOJIbKO BAapPUAHTOB MPOUCXOXKAEHHS TepMHHA
«Koppynuusi». [lepBblii BapHaHT MPOUCXOXKIEHHSI OT Ccoye-
TaHUsl JIATMHCKMX CJIOB «correi» (HeCKOJbKO YYacTHHKOB
00513aTeJIbCTBEHHbIX OTHOLIEHHWH [0 [OBOJLY OJHOTO Mpef-
MeTa) ¥ «rumpere» (JIOMaTh, NOBPEXK/IaTh, HAPYLIATh, OTMe-
HAITb). B pesysbrate uero 611 06pa3oBaH CaMOCTOSITENbHBIH
TEPMMH «COrrumpere», npeycMaTpUBaloLIMi yyacTue B jiesi-
TEJILHOCTH HECKOJILKHX JIMLL, b0 KOTOPBIX SIBJISIETCS <TOP-
MOKEHHE» HOPMaJIbHOTO Xo/a cyeOHOro npotiecca Min npo-
uecca yrpasJieHus JieJ1aMi 00L1eCTBa.

B 3akononatenbcrBe Poccuiickoit ®Denepaiyu  onpeje-
JieHue Koppynuuu copmynnposano B PesiepajbHOM 3aKoHe
0 TIPOTHBOAEHCTBUM KOPPYMUHH, CT. | KOTOPOro yCTaHABJIH-
BaeT, 4YTO MOJ KOPPYMUMEHN sl 11eJell 3TOr0 HOPMATHBHOTO
aKTa cjelyeT MOHUMaTb COBEpLUEHHE OJIHOIO M3 IPeLyCcMO-
TPEHHbIX 3aKOHOM JesiHUE (3J10ynoTpebyeHue clyKeGHbIM
MOJIOYKEHUEM, Jlaua B3SITKH, MOJyUYeHHEe B3STKH, 3J10yNoTpe-
OJIeHHE TOJTHOMOYMAMH, KOMMEPYECKHI MOAKYI JIMOO HHOE
HE3aKOHHOE HCIOJIb30BaHUE (DU3UUECKUM JIMIIOM CBOET0
JIOJPKHOCTHOTO TI0JIOXKEHHSI BOTIPEKH 3aKOHHBIM HMHTepecam
o0lLecTBa M rOCyIapeTBa B 11eJIsIX MOJyYeHHs! BIFO/bl B BHJIE
JIeHer, LLeHHOCTEH, MHOTO HMYLLLECTBA HIIK YCIYT UMYLILECTBEH-
HOTO XapakTepa, MHbIX MMYLIECTBEHHBIX NpaB s ceOsi Ui
JUISl TPETbUX JIHLL MO0 HE3aKOHHOE MPEIOCTaBJECHHE TaKOH
BBITO/Ibl YKA3aHHOMY JIHILy JPYTHMH (PU3HUECKUMU JIMLAMH ),
a TaKxKe COBepIIeHHe BhlllleNnepeunc/IeHHbIX IeTHUH OT HMeHH
WK B HHTEpecax I0pHAHYECKOro JIHLLA.

Onpenenenne «mnpectyrnieHue KOPPYIMUMOHHOH Harnpas-
JIEHHOCTH» He BeTpeuaeTces B YrosnoBHoM Konekee Poccuiickoit
Denepaiyu, Takke 0HO He BeTpeuaercst U B PesiepasibHOM 3a-
koHe «O npoTHBOAEHCTBUH Koppynuuu». OjHaKo, JaHHOe
oTipesie/ieHHe COIEPXKUTCST B COBMECTHOM Ykazanuu lene-
pasbHOl ipokypatyphl Poccuiickoii ®enepatmn Ne 853/11
1 MunucreperBa BHyTpeHHHX jes Poccuiickoin @enepatinu
Ne 5 o1 25.12.2018 rona «O BBeneHUH B IeHCTBUE MepedHei
crareii YrosoBHoro kozekea Poccuiickoit denepaiyu, ucrnoib-
3yeMbIX TPH (POPMHPOBAHHM CTATHCTHUECKOH OTUETHOCTH».
Tak, coracHo 9THM yKa3aHHUsIM, K TIPECTYIIIEHUSIM KOPPYTILH-
OHHOI HamnpaBJIeHHOCTH OTHOCSITCS! IPOTHUBOIPABHbIE JESIHHUS,
MMeloLL1e BCe MepeyncieHHble HUxkKe TPU3HAKHU:
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l. Hajnuyue HameKalux cyObeKTOB YroJOBHO HaKasye-
MOT0 JIesIHUSI, K KOTOPBIM OTHOCSITCS! JI0JIKHOCTHBIE JIMLA, YKa-
3aHHble B npuMeuanusix K cr. 285 YK P®, yuua, BbinoJits-
[ollKe yrpaBJeHuecKne QyHKIMK B KOMMEPUECKOH U HHOH
OpraHu3alllu, IeHCTBYIOIIME OT HMEHH HOPHIMUECKOTO JIULA,
a TakKe B HEKOMMEPUECKOH OpraHW3alluH, He sBJSoLeics
rocy/lapCTBEHHBIM OpPraHOM, OpPraHOM MECTHOrO camoyrpaB-
JIEHUsl, TOCYLAapPCTBEHHBIM WJIM MyHHLMNAJbHBIM yupexKe-
HHeM, yKa3aHHble B mpuMedanusx K cr.201 YK PD;

2. CBA3b JIETHUS CO CJIY2KeOHBIM MOJI0KEHHEM CyObeKTa,
OTCTYTJIEHHEM OT €ro MPSIMbIX MTPaB U 063aHHOCTEH;

3. o0si3aTesbHOE HaJMYHe y cyObeKTa KOPbICTHOIO MO-
THBa (JlesIHME CBSI3AHO C T1OJY4eHHEM WM HMYLLECTBEHHbIX
1paB W BBIFOAL 151 ce0sl UJIH /151 TPETHUX JIULL);

4. coBeplueHue
ymbicsiom [16].

Ham npencrapisietcs BepHbIM 3aKperjeHue TepMHHa

MPECTYIJIEHHS]  TOJILKO € MPSIMbIM

YPOBHe (heepanbHOro 3aKOHOAATENbCTBA, UYTO OOJErYU/I0
Obl €ro OJHO3HAYHOE TOJKOBAHHE W [O3UTUBHLIM 00pas3oM
Obl cKa3a/och Ha JajbHellleM Pa3BUTHH HHCTUTYTa MOHHUTO-
pHHra MPeCTyIIeHUH KOPPYIMLHOHHON HANTPABJEHHOCTH.
Mcxonst M3 BCEro M3JI02KEHHOTO, IMPEACTaBAACTCH BO3-
MOKHBIM 3aKJIIOUUTh TO, YTO MOCKOJIbKY MOJIEPKAHUE TOCY -
JapCTBEHHOT0 OOBHHEHHMS SIBJISIETCS OJHUM M3 BaxKHEHILIUX
BUI0B JesitesbHocTH [Ipokypartypbl Poccuiickoit  Pepe-
paLuK, BO MHOTOM I1pecJelylOLIUM B YMC/1e IPOUHX LeJib Ha-
Ka3aHusl BUHOBHBIX B COBEPUICHHHM MPECTYIJICHHH, a 3aya-
CTYI0 KOPPYMIMOHHON HAMPaB/JAEHHOCTH HOCAT PE30HAHCHBIN
XapakTtep, CO3[aHHe KOMIUJIEKCHOH CHCTeMbl MOHHTOPHHTA
5(p(EKTUBHOCTH TMOJUIEPKAHUST  TOCYapPCTBEHHOTO 0OBH-
HEeHHUsl M Ha3HaueHUsl HaKa3aHMsl 3a MPeCTYIlIeHHUs KOppyIl-
LMOHHO} HAIPaBJEHHOCTH NIPUHEC/I0 Obl OLLYTUMYIO M0JIb3Y
OpraHam MpPOKypaTypbl /1 MOBbILIEHHs Pe3yJbTaTHBHOCTH
M usberaHusi oWHOOK Ha JaHHOM HallpaBJeHUH JesTeslb-

«TIPECTYTJICHHSA

KOppyﬂLlI/IOHHOfI HanpaBJI€HHOCTHU » Ha HOCTH.
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rpadust. — M.: FOpnutundopm, 2012. — 280 c;
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obpasoBanus 1 Hayku Poc. @enepauuu, Ypan. denepain. yu-t. — Exkatepun6ypr: Maa-so Ypas. yn-ta, 2014. —202
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15. Babaes, B.K. Teopus rocynapcrsa u npasa: Yueonuk / B.K. Ba6aes. — M.: [Opuct. — 2003. — c. 592.
16. VYkazanne IenepannHoii mpokypatypsl Poccuiickoii ®enepauyn Ne853/11 1 MunucrepeTBa BHyTpeHHUX jen Poc-
cuiickoit @enepatinu Neb ot 25.12.2018 roga «O BBejieHHH B JIeHCTBHE TepeuHeil ctaTelt YroJioBHOro Koaekca Poc-
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KoHcynbTaTUBHBIN 3anpocC HalLMOHANbHbIX CYAOB B EBponenckuu cyp
no npaBaM yeJioBeKa

aposckux EBrenunii IMutpnesuy, maructp;

AxyH3sHOB [laHnc ®aHncoBuY, CTyaeHT
CaHkT-MeTepbyprckuii rocyapCTBeHHbIN YHUBEPCUTET

BHOCJT@,ZLHHG JIeCSITUIeTHsT cylilecTBoBaHUsl EBponerickoro
cyna no npasam uesiopeka (ECITY) pasgHornacust Mexiy
HAM M BBLICHIUMH CYJIaMH OTIEJbHBIX TOCYIAapCTB OTHOCH-
TeJIbHO BOMPOCA O TOM, KakK CJIe/lyeT TOJKOBAaTb U MPUMEHSITh
noJsioxKeHust KOHBeHLMH 0 3alLUTe 11paB Ye10BeKa i OCHOBHbIX
cBobO, npuobpen KpaiiHe ocTpblil xapaktep. Mupooe co-
001ECTBO CTa/I0 MOCTENEHHO OCO3HABATh, UTO OTHOLIECHHS
MeXKJly MEXKIOCylapCTBEHHBIM OPraHOM MO 3alll|uTe MpaB ue-
JIOBEKA ¥ HALIMOHAJILHBIMU CYIAMH JIOJIXKHbI CTPOUTLCS HA OC-
HOBE JMaJiora, COTPY/IHMYECTBAa M B3aUMOJECHCTBHS, B MpoO-
tuBHOM ciiydae ECITYH kak mexkrocyjapcTBeHHbIH opraH Mo
3alllUTe NPaB YeJ0BeKa CTAaHOBUTCSI GeceMblcieHHbIM, a KoH-
BEHLLUSI HEJIEUCTBYIOLLLEH.

[Tpeanoceiikamu  pecopm topucaukuun  ECITY  sBu-
Jock uamenenve qyukuui ECITY, KoTopoe Bpsia JH MOXKHO
Ha3BaTb IPAaBUJBbHBIM C TOYKH 3pEHMsI OCHOBHOH MMCCHH,
ONpaBbIBAIOLIEH €ro CyllecTBOBaHHE. BMecTo posin Mexxro-
Cy/lapCTBEHHOTO OpraHa Mo 3allluTe npaB i CBOGOJL UeJOBEKa,
KOTOPbIH, HCXOAA W3 TMpUHLMUNA CyOCHAUAPHOCTH, OKa3bl-
BaeT HAIIMOHAJILHBIM CyIeOHbIM OpraHaM MpaBoBYIO MOMOIIIb
B TOJIKOBAaHWH U puMeHeHnu nosioxkennt Konsenunu, ECITH
(haKTHUECKH CTaJjl UrpaTh PoJib BbICLLIETO Cy/a, ACHCTBYIOLLETO
10 NPUHLKITY «HApyLUeHHe-HaKa3aHue».

3aKOHOMEPHBIM HTOIOM TaKUX U3MEHEHHH CTaJlo OrPOMHOE
KOJIMUECTBO TocTynaloumx xanob, ¢ xoropeimu ECITY ne
B cusax cripaButbesi. Paxrnueckas nogmena ECITY naumo-
HaJIbHBIX CYJIOB MPH pa3pelieHuH CopoB Ha 0CHOBaHUU KoH-
BEHLMH MPHU3HABa/ach HEMpPaBUJbHOM, H B 3TOM CMbICJ/Ie CTa-
HoBUJIOCH oueBUAHbIM, uTo ECITH nosmken Hauath yxoj OT
POJIH BBICILIETO Cy/la MOC/AeIHEH UHCTAHIMK U OPUEHTHPOBATD
HallMOHAJIbHbIE CyJlbl HA CAMOCTOSAITE/IbHOE paspelleHue Je
Ha OCHOBE TPUMeHeHHs NoJoXKeHHi KoHBeHIHH.

YUUTBIBAs BbILIEH3JI0KEHHbIE 0OCTOSTELCTBA, JeATeNb-
Hoctb ECITY 6bina mojBepruyta H3MeHeHUsIM B pe3ysibTaTe
0CJIeI0BaTeLHOTr0 MPUHSATHS cHavasa [1potokosa Ne 15 ot

24 mions 2013 rona x KoHBeHIMH, KOTOPEIH MPSIMO 3aKperuI
cyoeunuaphbiii xapakrep ECITY, 3arem [lporokona Ne 16
ot 2 okrsi6pst 2013 ropa, npeaycMOTpeBLINH BO3MOXKHOCTb
BBICHIMX HAlMOHAJbHBIX cyyoB obpaiathest B ECITY ¢ kon-
CYJIBTATHBHBIM BOITPOCOM.

OcHoBHasi ujesi, KoTopasi Jjieria B ocHoBy [lpoTokoiia
Ne 16 k KoHBeH1MH, cocTosiia B peaju3aliyi npuHimna cyo-
CHMAPHOCTH, COMIACHO KOTOPOMY TOCYAapCcTBAM OTBOJH-
Jlach MepBUYHAs H OCHOBHAS POJib B IPUMEHEHUH KOHBEHIIU-
OHHBIX M0JIOXKeHNH 1pu paspelienun cnopos. Otubine ECITY
JIOJKEH He CTOJIbKO paspellaTb KOHKpETHble [1paBOBble
CIIOpbl Ha OCHOBAHMH HOPM KOHBEHLIMH, CKOJILKO OCYLIECT-
BJIATH TIOC/EIYIOLLYIO MPABOBYIO OLIEHKY TOT0, HACKOJBKO T0-
cypapcrBa ucnoJHsior tpebosanus Konpenuuu. Mucrutyr
KOHCYJIBTaTHBHOTO 3arpoca Cy[0B MPHU3BaH YCHIUTb POJIb Ha-
LIMOHAJILHBIX Cy/leOHbIX HHCTAHUMH B aKTUBHOM [PHMEHEHHH
noJsioxkeHuil KonseHnuuu npu paspetieHun KOHQJIUKTOB.

Ecnn obpatutbess K aHanudy mnodioxkenuit IIpoTtokosa
Ne 16 k KoHBeHIMH, MOCBSAILIEHHBIX KOHCYJBTaTHBHOMY 3a-
npocy cynoB B ECITY, To Heo6X0MMO OTMETHT Ciejlyloliee.

M3 nosoxkenuii cratbk 1 ciemyer, 4to npaBoMm Ha oGpa-
LIEHHE C KOHCYJBTaTHBHBIM 3alpOCOM HajeJeHbl TOJBKO
BbiClLIMe cyneOHble MHCTAHUMM HAlMOHAJbHBIX TOCYAAPCTB.
[1pu 3TOM He TOBOPUTCS O TOM, KaKHe UMEHHO BBICLIHME CYJIbl
MOTYT ObITb HaJleJIeHbl TAKUM MPABOM, H B 3TOM CMbICJIe He-
06X0IMMO MoJIaraTh, YTO CAMH TOCYAAapCTBA CMOTYT pellaTh,
KaKHe HMEHHO CyJIbl MOTYT Hafle/IAThCs NMPABOM Ha KOHCYJIb-
TaTUBHBIHA 3aMpoOC. ITO MOTYT ObITh KaK BbICIIIHE Cy/bl 0011eH
NPAKTHKH, TaK U KOHCTUTYLIHOHHbIE CY/Ibl.

BaxxHo 0OpaTUTh BHUMaHKUE HA MPABUJIO MyHKTA 3 CTaTbU
2 Iporokosa Ne 16, cornacto kotopomy Kosnernst, kotopast
MPUHHAMAET pellleHne 0 nepesade KOHCYIBTaTUBHOTO 3arpoca
B Bousbiyto nanary, u cama Bosbiuasi masnata, mocTaHoB/IsI -
tolasi KOHCYJIbTaTHBHOE 3akJ/ioveHue, B 00si3aTe/IbHOM MO-
psiike BKJIIOYaloT B cebsl Cyblo OT TOrO rocy/lapcTBa, HallMo-
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HaJIbHBIF CyJl KOTOPOTro HarnpaBHJ/ NpetoiiLiHabHbIA BOITPOC.
YKazaHHOe peryJupoBaHue SBJSETCS MPUMEPOM COTPYIHH-
yectBa W juajora mexxay ECITY u HaupoHaJbHBIMU MTPaBO-
NopsIKaMH, TIPU3BAHHBIMU CMSATIHUTH KOH(POHTALIMIO MEXKITY
IOPUCTUKIHSMH.

Kpowme toro, n3 tekcra IIporokona Ne 16 Konsenuyu cie-
JiyeT, uto obpailieHne ¢ KOHCyJIbTaTuBHBIM 3arpocom B ECITY
SIBJISIETCS] UCKJIIOUMTE/IbHO [TPaBOM HalMOHAJIbHBIX CyloB. He
NPeyCMOTPEHO HU OJIHOTO CJ1ydast, Korjia Obl oOpallieHHe ¢ KOH-
CYJILTATUBHBIM 3aMPOCOM BMEHSIOCh Obl B 0653aHHOCTb HAllU-
oHaJsibHOMY cyiy. B sTom cmbicsie ECITY ere pa3 noauepku-
BaeT cyOCHIMApHBIN XapaKkTep CBOEH AesTebHOCTH, OCTABJISIS
HaLMOHAJIbHBIM FOPUCAMKLHMSM TMOJIHYH0 CBOOOY BbIGOPA.

Kpatine sio6onbiTHa (hopMyJIMpPOBKA MpeMeTa KOHCYJIbTa -
TUBHOTO cyneOHOro 3anpoca, 3akpernseHHas B cratbe | [Ipo-
Tokosa Ne 16. CornacHo nyHkty | cratbu 1 Boicuine cymbi
1 TpuOyHasbl Boicokoit Jloroapusatouieiics CTOpoHsbl, onpe-
JiesisieMble B COOTBETCTBMH co cratheit 10, mMoryTt 3amnparin-
BaTb y Cyzna KOHCYJLTaTHBHblE 3aKJIOUEHHS MO BOMPOCaM
0 MPUHLMIAX, KACAIOLUXCSl MHTEpIpeTallik HJIH TPUMEHEHHUST
npaB U cBoOoj, rapaHtupoBaHHbix KouseHuuell u [lpoto-
Kosamu K Hell. Takasi (hopMyJIMPOBKa MCMOJIb30BAHA HECY-
yaitno. [1o cnpaBenyimBomy 3ameuanuio JI.[apauikoro, «poJb
ECITY no/kHa 3ak/iodaThes B pasbsCHEHUH WM (DOPMYJIH-
POBKe TPUHLIMIIOB (CTaHIAapTOB) 00LLIEr0 Xapakrepa, a He yKa-
3aHUsl PABUJIBHOTO criocoba eé MpuMeHeHHsl K KOHKPETHbIM
thakram nena. IlocnenHue MOryt pacecmarpuBaTthes CyIOM
TOJIBKO B TOM CJlydae, KOIJla 1oc/ie pacCMOTpeHus jiesia OyaeT
nojaHa WHAMBHAyaJsbHasi »Kajnoba B COOTBETCTBUM CO CTa-
Thell 34 Kousenuun». CiieoBaTenbHO, BOMPOC JIO/KEH HO-
CUTb BaKHbII MIPABOBOK XapakTep, KacalolMHACs BO3HUKIIEH
MPaBOBOM HEOINpPEIEJEHHOCTH B TOJKOBAHWM T0JIOMKEHHH
KonBenuuu. Jlaasi npaBoBoe 3akJ/ioueHUe M0 JaHHOMY BO-
npocy, ECITY He no/keH noaMeHATb co00H HAlMOHA/LHBIN
CyJL 1 pa3peLlaThb 1e/10 M0 CyLLeCTBY.

Cornacto nynkram 1—2 cratbu 1 Ilporokosa Ne 16 Kon-
BEHLMH BBICLLHE CY/Ibl T0Jy4al0T BO3MOKHOCTL 06pPaTHThLCS
C KOHCYJILTATHBHBIM 3allPOCOM TOJILKO B KOHTEKCTE paccMma-
TPUBAEMOTO HUMH Jiesla, CJIeIoBaTe]bHO, obpalleHue B M0-
psiiike «abCTPaKTHOTO NopsiaKe » He JolyckaeTcst. Kpome toro,
NpU HarpaBJeHUH KOHCYJBTaTUBHOIO 3arpoca BhICHIas Cy-
ne6GHast HHCTaHIMsl 06sI3aHa ero MOTHBHPOBATh, TO €CTh yKa-
3aTh, B YéM BO3HHKJA MPaBOBasl HEONPEEJEHHOCTb B TPH-
MeHeHUH nosioxKeHuil KonBeHuuu, noyemy u B 4éM HMEHHO
HOPMBI
KOHBEHIIMOHHLIM HOpPMaM, KakKdhe MyTH pelieHus mpobJeMbl
MOTYT ObITh MPEJIOKEHBDI.

HallMOHaJIbHOT'O  3aKOHOJATEJ/IbCTBA IMPOTHBOpPEYAaT

Jluteparypa:

Haxkonen, oco6oro BHHMaHHUs 3ac/y:KHBaeT (HOpMyJH-
poBka craTbu 5 KoHBeHUHM, COMacHO KOTOPOH KOHCYJbTa-
tuBHble 3akitoueHuss ECITY He nmetor o6s3aTenbHON CHIBI.
DTO 03HAUAeT, UTO HALMOHAJILHBIN Cyl, MOJYYUB KOHCYJb-
tatuBHoe 3akjiodeHue ECIIY, BnpaBe orkasaTbhes OT €ro
NMPUMEHEHNS] U BBIHECTH pellleHHe MO0 Jeay UCXOoAs M3 cob-
CTBEHHOro BHIEHMS npaBa. O1HAKO MHOTHE MCC/IeL0BaTeH,
C KOTOPBIMH CTOUT COIVIACHTHCS, CKJIOHHbI 110J1araTh, YTO KOH-
cyJibTaTHBHBIE 3ak/ioueHus de facto cranyt obGs3aTenbHBIMU
JUisl HaumoHanbHbIX cynoB. Tak, JI.Iapnuuxuil nonaraer, 4ro
«pelleHHe HAUMOHAJBHOTO Cylda, HECOBMECTHMOE C TO3H-
LMel, OTpaKeHHOH B KOHCYJIBTATHBHOM 3aKJIOUeHHH, TPH-
BeJleT K NPU3HaHUIO HapylieHns KoHBeHLMH B COOTBETCTBHH
co cratbert 34». Cornalaercsi ¢ ykazaHHoi Toukoit 3penust K.
JlsartepeBs, KOTOPbIA OTMEUAET, UTO «CTpeMJICHUE cliesiaTh Me-
XaHHU3M KOHCYJILTATUBHbBIX 3aKJIOUEHUH HACTOJBKO TMOKHM,
HACKOJILKO 3TO BO3MOXKHO (UTO CJIELyeT M3 CaMOH MPUPOJIbI
(haxy/IbTaTHBHOTO TIPOTOKOJA), YypaBHOBELIHBaeTcs HeoO-
XOMMOCTbIO TOTO, 4TOObI 4TO yKazaHus Cyna OyayT MCHoJ-
HATBLCS BO BCEX C/lydasix, KPOMe UCKJIIOUMTEbHBIX .

O06s13aTe/IbHOCTL KOHCY/IbTaTHBHOTO 3akimouennss ECITY
CYUIECTBYET JI0 TeX T0p, MOKa HALMOHAJBHBIN CyJl He 1aCT MO-
TUBHPOBaHHOE OObSICHEHHE HECOCTOSITELHOCTH MPABOBOH
noautyn, Beickazannoit ECITY. Tpencrasasiercst, uro ECITY,
KaK M JI0OOH CyJ, He 3acTpaxoBaH OT OUIMOOK, U B Jla/lb-
HelillleM, ec/iu Jie1o ronajet Ha paccmorperue B ECITY B pe-
gyJbrate xkano0bl, oH (ECITY) nubo cormacutes ¢ Hauuo-
HaJIbHBIM CYJIOM M TEPECMOTPUT CBOIO MO3UIHUIO, JTMO0 YKAXKET
Ha OIIMOOYHOCTb MO3UILIUHY HALMOHABLHOTO Cy/1a.

Taxkum o6pasom, [Iporokon Ne 16 k Konsenuuu, npemyc-
MaTpUBAIOLIMHA BBEJICHHE KOHCYJLTaTMBHOIO 3arpoca, MpH-
3BaH CMSAMIUTb KOH(POHTALMIO MeXKI1y HalHOHAJIbHBIMHU
cynamu u ECITY, oGecreyuTb COTPYIHMYECTBO M B3aUMO-
JeficTBUe Mexka1y HUMH. Kpome TOro, KOHCYJbTAaTHBHBIN 3a-
npoc Mensiet posb camoro ECITY. Teneps npumenenue mo-
JoxKeHni KoHBeH1MM — rnpeporatuBa HALMOHAJLHBIX CY/IOB,
KOTOpbIE JIOJIXKHBI CAMOCTOSITE/IbHO padpelliaTh Cropbl Ha oc-
HOBE KOHBEHLHOHHBIX HOPM.

[IpencraBnsiercsi, uro Poccusi B cBeTe KpailHe OCTpbIX
paguornacuii Koncruryunonnoro Cyna P® u ECITH no Bo-
npocaM NMpUMeHeHHs KOHBEHIIMOHHBIX HOPM KaK HUKOTIa 3a-
uHTepecoBaHa B auagsore ¢ ECITY B wensix «nepesarpysku»
HanpsiKeHHbIX oTHoweHui. [Tosromy ecnu PO 3auntepeco-
BaHa B TecHoM cotpyanuuecrBe ¢ ECITY, a takxke 3auHTe-
pecoBaHa B JCHCTBUTEJBbHOM TNPUMEHEHHH CyneOHBIMH Op-
ranamu Ha Tepputopun P® nosoxenuit Kouseniun, to e
caenyet patucduurposaths [Iporokoa Ne 16 KonBeHiuu.

I.  TlIporokos Ne 15 o BHeceHMH u3MeHEHHUH U jlonosiHeHuid B KOHBEHIMIO O 3allUTe MpaB YeJIOBeKa U OCHOBHBIX CBOOOJI.
URL: http://base.garant.ru/71629994/ (nara o6patenus: 30.04.2019)

2. Tlporokon Ne 16 x Kompenumn o 3ammTe npas uejsoBeka M ocHoBHBIX cBoGom. URL: http://europeancourt.
ru/2013/07/13/12513/ (nata o6pauenns: 30.04.2019).

3. Jl.Tapauukuii. Pedhopma EBponeiickoro cyia 1o npaBam uesioBeka — TeKylilee COCTOsIHHE U reperieKTnBbl // Mexy-

HapoyHoe rpasocyade. Ne 2 (10). — 2014. ¢. 76—79.
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4. K. Jsrrepén. «KoHcynbraTHBHBIE 3aKj0ueHust 2»: peopMupoBaHie KomrereHinn EBporneiickoro Cyna no npaeam
YesIoBEKa 110 BbIHECEHUIO KOHCY/LTaTHBHLIX 3akouenuii / K. Jlertsipes, H. O’Mapa. // Mexynapoatoe npaso-

cyme. — 2014, — Ne 2. — ¢. 71—85.

HekoTopble 0c06eHHOCTM 3aKOHOAATEIbHON UHULMATUBDI
NpesupeHrta Poccuinckoin Pepepaumm

Xuraiinosa AHHa BsivecnaBoBHa, CTYAEHT MAarucTpaTypsl;

HayuHblit pykoBogutenb: KontowkuHa Jlapuca HOpbeBHa, KaHAMAAT COLMONOTMYECKUX HAYK, JOLEHT
PocToBCcKuin rocyaapcTBeHHbI 3KOHOMUYeCKUi yHusepcuteT «PUHX»

Ha NPOTSKEHUH JIUTeIbHOTO BpeMeHu B Poccuiickoit ®e-
Jlepalliid paspabaTbiBajcsi CBOH HEMOCPEICTBEHHO HH-
JIMBUyabHBIH MeXaHU3M 0 B3aUMOJEHCTBHIO MEXKLY COO0H
YUACTHUKOB 3aKOHOAATENLHOTO Mporecca. OTMETHM, UTO 3a-
KOHOTBOPYECTBO HEJIb3s1  aCCOLMMPOBATb HCKJIIOUMTENBHO
C 3aKOHOJATEeJILHON BeTBbIO BJacTu. B coorBeteTBuu ¢ Kou-
crutyuueil Poceniickoit @enepatnu, narnpumep, [1pesunent
P® gpasieTcsi 0flHUM M3 CaMbIX aKTHBHBIX YYaCTHUKOB Mpa-
BOTBOPYECKOT0 IpoLiecca.

3akoHozaTesbHAsT MHMIMATHBA SIBJSIETCS TIEPBOH CTa-
JMell 3aKOHOJATeIbHOrO TIpollecca M 3akJjovaeTcs B pea-
JIM3ALMK  YIIOJHOMOYEHHbIMM CyObeKTaMi [paBa Ha BHe-
CeHMe 3aKOHOIPOEKTa B OPTaH 3aKOHOIATENbHON BJIACTH, UTO
B CBOIO ouepellb BJledeT 3a co00i, 00513aHHOCTD MapJaMeHTa
HauaTh TPOLELYPY PACCMOTPEHHsT BHECEHHOTO 3aKOHOIMPO-
€KTa B COOTBETCTBHE C OOIIETPUHATHIME HOpMaMu. [1pu sTom
B Ka)KJIOM TOCY/apCTBe HAa YPOBHE OCHOBHOIO 3aKOHA YETKO
OUEpPUMBAETCS KPYI CyObEKTOB MPaBa 3aKOHOAATENLHON HHU-
LMATUBBI, TaK KaK 3aKOHOJATEJbHbII OpraH He o6si3aH pac-
CMaTpHMBaTh B KaUeCTBE 3aKOHOMPOEKTOB MPEIIOKEHHUS, T10-
CTYMAIOIIMX OT APYTHX JHLL. [4, c. 116]

Pacemorpum  pasiee  Gosiee MOAPOOHO HEKOTOpble 0CO-
6eHHocTH peanuzauuu [Ipesupentom PP npasa 3axkoHona-
TeJIbHOH MHULMATHBBI.

B Koucruryuun P® Hauum sakperieHue CJeyiolile
topmbl yuacrust Ilpesunenta PO B 3akononartensHom mnpo-
Lecce: — OCYLLECTBJICHUsI [IpaBa 3aKOHOAATEbHON MHULMA-
tuBbl (c1.104 Koneruryuun P®); oGHaponoBanie NpUHSATOro
3akoHa mnajatamu Penepasbroro Cobpanusi (u.2 c1.107);
npaBa «BeTO», KOTOPOE MOXKeT ObITb MPUMEHEHO IJIaBOH ro-
Cy/lapCTBa B OTHOLUEHUH TPUHATOrO (helepasbHOrO 3aKOHa
(4.3 ¢1.107); noamucanye u NPoOMyJIbralusi paHee MPHHSITOH
penakuun enepanbHOro 3aKoHa, HO TOJBKO B TOM Cilydae
ecau nasnatamu PenepanbHoro Cobpanus OblIO MPEOLOJEHO
«Beto» [1pesunenta PO (4.3 c1.107). [1]

s peanusauuu npaBa 3aKOHOAATENbHOH HHHLMATHBbI
[Ipe3useHT BHOCHUT 3aKOHOMPOEKThl B locynapcTBeHHYIO
Jymy (1. «r» c1.84), npejioKeHusi o TornpaBKax M repe-
cmotpe nogoxenuit Konerutyuun P® (cr.134). Ihaa ro-
CylapcTBa MOKET BHECTH TPOEKT Jo6oro (eaepasbHoro
KOHCTHTYILIMOHHOTO 3aKOHa WJH (heliepalbHOTO 3aKOHa, 3a-
KOHOTIpoeKTbl BHOCUMble [Ipesunentom PO spasiorest npu-

OPHUTETHBIMH, T. €. OHM MOJJIeKAT paccMoTpenuio [ocynap-
crBeHHol Jlymo#l B nepByto odepenb. Kpyr oOLiecTBeHHbIX
OTHOLLIEHHH, 10 KOTOPOMY [JlaBa rocyjaapcrsa oOpallaeTcst
B [apJlaMeHT ¢ 3aKOHOMPOEKTOM He OrpaHHyeH, T. €. MO0 JIo-
6omy Bonpocy IIpesunent P® mozxker oOpaliathest ¢ 3aKOHO-
JlaTeJIbHON HHULMATHBOH.

Hecmotps Ha cTO/Ib WIMPOKUN KPYTr MOJHOMOYMH TVIABbI
rOCy/IlapCTBa MO BOMPOCAM MPABOTBOPUECKON JIESTENBbHOCTH,
B JIeHCTBYIOIEM 3aKoHOaTesbeTBe Poceuiickoi Denepaiiyu
OTCYTCTBYET YETKOE pEeryJMpoBaHHe peasM3aluy npaBa 3a-
KOHOJAaTe/IbHON MHULMATUBLI He TosibKo [Ipesunenta PP, Ho
U JIPYTHX CyObEKTOB.

JIe!iCTBYIOLIMM ~ 3aKOHOJATEJbCTBOM  MPEIyCMOTPEH
psii ocoGeHHOCTEH TIOps/IKA peasiM3ali MpaBa 3aKOHOJa-
TeJIbHOH WMHHUIMATHBBLI MO OTAEJNbHBIM BOrMpocam. B yvacr-
HOCTH, MPaBO Ha BHECEHHe MPOoeKTa (eaepasbHOr0 KOHCTH-
TyLIHOHHOTO 3akoHa «O nopsiake npuHatus B Poccufickyto
Denepaunio 1 06pasoBaHusl B ee coCTaBe HOBOrO cyObeKTa
Poccuiickoit ®enepalin» NPUHANJIEKUT HCKIIOUUTETLHO
[Ipesunenty PO.

Cornacto u.2 cr. 104 Koneruryunn P® 3akoHonpoekTs!
BHocsATes B JocynaperseHHyto [lymy, 4To B CBOeM poje:

— Bo-nepBbix, npeanosaraer HeoOXOAUMOCTb TPEICTaB-
JIEHHUS! TEKCTA JAHHOTO 3aKOHOINPOEKTA;

— Bo-Btopbix, Bossaraer Ha locynapctBenuyio [lymy
MpaBoO OMPENENATh CTereHb COOTBETCTBUS YCTAHOBJIEHHOH
Npouelypbl peasu3aldy [paBa 3aKOHOAATEJbHOH MHMLMA-
THBBI. TakuM 06pa3oM, BHECEHHE MPEJIIOKEHHsT O TIPUHSATHH
3aKoHa 0e3 Mpe]CTaB/eHHs] TeKCTa 3aKOHONPOEKTa HeJb3sl
CYMUTATb OCYLIECTBJEHUEM TpaBa 3aKOHOAATEJbHOW HHHUIIMA-
THBBI.

[Ipu ananu3e AEHCTBYIOLIETO 3aKOHOAATENLCTBA MOMKHO
HaWTH PsIL HOPMATUBHO-TIPABOBBIX aKTOB, KOTOpbIE OTpese-
JISIIOT MPaBO CyO'beKTOB 3aKOHOJIATebHON HHUIIMATHBBI 06pa-
LIATbCsl B MPEACTABUTE/LHBII OPraH ¢ 3aKOHOMPOEKTaMH 110
ornpee/ieHHbIM BOIpocaM. Bblille Mbl MPUBOAUIN MTPUMEPDI
B OTHOLLEHHH TJIaBbl IOCYAapCcTBA, MOXKHO €lle MPHBECTH
npuMep, UTO K TAaKUM aKTaM OTHOCATCS He TOJbKO ese-
paJibHBIF KOHCTUTYLMOHHBIH 3aKoH oT 17 neka6pst 2001 ropa
Ne 6-PK3 «O nopsinke npunarus B Poccuiickyto Penepatiuio
1 o6pazoBaHusl B ee cocTaBe HOBOro cyGnbekta Poccuiickoit
Denepauun>» (1. 1 er. 12) [2], Ho ele u Ykaa [1pesunenta PO
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ot | centsa6ps 2000 ropa Ne 1602 «O TocynapcrBeHHoMm co-
Bete Poccuiickoit @enepauun» [3] u mHorue ap.

Takum o6pazom, Ha OCHOBAHUM aHaAJIM3a 0OO3HAUEHHbBIX
BOIPOCOB, JI0JIs1 YCTPAHEHUs] MPABOBLIX MPOOEJOB CJeyeT
paccMOTpeThb M BHECTH B IEHCTBYIOLIEE 3aKOHOATENBCTBO PsiL
M3MeHeHUH W JonosHeHnH. Bo-nepBbix, HeoGxomumo GoJiee
MOJIHO M YETKO OTPa3HUThb B JAEHCTBYIOLLMX HOPMAaTHBHO-Mpa-
BOBBIX aKTaX MOJIOKEHHUSI O IEPBOOYEPEAHOCTH PACCMOTPEHHS
[ocynapcrsennoit [lymoil 3aKOHOAATENbHBIX MHULIMATHUB [VIABbI
roCylapcTBa M Ha Hall B3MISJL TaKOe TMOJOXKEHUE JI0JLKHO
ObITh 3aKpernJieHo He TosbKo B Pernamente TocynapcrBennon
Jlymbl. Bo-BTOpBIX, K KJIFOUEBLIM MOMEHTAM B TOHUMAHHH Me-
XaHH3Ma peasiu3allii 3aKOHOaTeIbHOH HHULMATHBHI [Ipesu-
nenta PO, apnsieTcst nosioxkeHue o ToM, UTO €C/Id IaBOH ro-
cylaperBa BHeceH 3akoHomnpoekT B [ocynaperBennyio dymy
(3aperucTpupoBaH, nepejaH B OTBETCTBEHHBIH KOMHTET), TO
BIJIOTH JIO €r0 O(HUIHANBLHOTO OTKJIOHEHHS He JOJKHBI TPH-
HUMATbCSl K PACCMOTPEHMIO 3aKOHOMPOEKTHI M0 aHAJOTH4-
HOMY Kpyry OOLIECTBEHHbIX OTHOLUEeHHH. Takoe rnoJioxkeHHe
JIOJI2KHO PacIpOCTPAHSATLCS He TOJILKO Ha [1aBy rocy/lapcTBa,
HO W Ha Jpyrue cyObekTbl, HajeseHHble Koneruryuuein PO
MpaBOM 3aKOHOJATEJbLHON WHHIMATHBLL. [l 9TOr0 J0JKHA
OCYULIECTBJATLCS UYETKas PErucTpalus MoCcTynamlmx Mpo-
eKToB 3aKkoHa B [ocynapcreennyio Jlymy.

OueHb BaxkHO, YTOOHI JlesiTesibHOCTD [ Ipe3unenta PP ocy-
LLIeCTBJISIACH B KOHCTUTYLIHOHHOM pEKHMeE, Ha OCHOBE KOH-
CTUTYLIMOHHBIX LEHHOCTeH B uHTepecax Hapona. Cisenosa-
TEJILHO, JIeTajbHOE 3aKOHOAATENbHOE YPEryJHpOBaHUE BCeX
acriektoB peasnuzaunu [lIpesunentom PO 3akoHopmaTenbHOM
VHUIMATHUBBI, a TaKxkKe JIPyrHX (OpM ero ydactus B mpa-
BOTBOPUYECKOM [POLLECCE J10JIKHO MOAHATD HE TOJBKO KauecTBO
MPUHUMAIOLIMX HOPMATHBHO-IPABOBBIX aKTOB, HO M CTAOUJIb-
HOCTb KOHCTUTYLIMOHHOTO cTposi Poccuiickoit Denepariyu.

Jlutepatypa:

O6uienssecrno, uyro Koucrutyunsi P® ycranasiaupaer
TOJIbKO OOLIME MPUHLMIIbI, [OJIOXKEHHUS MO TIPUHATHIO 3a-
KOHOB, M MPaKTHUECKH He ONpeessieT MopsloK B3anMOOT-
HOLLEHUH MEXJly yUaCTHUKAMH 3aKOHOIATENBHOTO Mpollecca.
C Jpyroit CTOpPOHbI, 0OLIENPUHATbIE pernaMeHThl nanat Pe-
nepanbHoro Co6panust Poccuiickoit Penepaliuu, KOTOPbIMH
NPEUMYLLECTBEHHO OIpeIessieTcsl MOPSIOK PacCMOTPEHHs
U TPUHATHS 3aKOHOB, He sBJsieTCsl 00111e00513aTe/bHbIM
JUISl MHBIX YYaCTHUKOB 3akKoHoaaTesbHoro mnpouecca. [Tos-
TOMY, Ha Hall B3N/, HMEHHO MpUHATHE (helepasbHOro 3a-
KOHA, 00513aTeJILHOTO /ISl BCEX YUACTHMKOB 3aKOHOJATEJb-
HOTO TMpollecca, TMOMOXKET YCTAHOBUTb EIMHBIH MOPSIOK
NPOXOXK/IEHUST 3aKOHOMPOEKTOB, HAayMHasi C WX BHECEHHs
B [ocynapersennyto lymy v 3akaHuuBasi nojarnucaHiemM 1 06-
HapolOBaHUEM, BKJIOYasi periaMeHTAlMIO MPaBUJI M Mexa-
HU3MOB PaCCMOTPEHHSI OTKJOHEHHBIX MIABOH TOCylapcTBa
3aKOHOB W B3aUMOJIEHCTBUS BCEX YUaCTHUKOB paccMaTpHBa-
€MOoro TIpoliecca.

Kpome Toro, mpunsitTHe naHHOTO (elepasbHOTO 3aKoHa
OyJleT yUHTBbIBATH €llle JBAa BaXKHbIX MOMEHTA: KauecTBO T0j-
FOTOBJIEHHBIX 3aKOHOMPOEKTOB U CKOOPIMHUPOBAHHOCTD Mpe-
3UJIEHTCKUX HHULIMATHB, HAUWHAsA ¢ pa3paOOTKH KOHLEMIUHU
npeanoaaraeMoro QeaepasbHOro 3akoHa ¢ JIPYrMMH CyOb-
eKTaMM TpaBa 3aKOHOJATENLHOH MHUIMATHUBBI, KOTOPbIX Ha-
CyUTbIBaeTCsl Ooslee ceMUCOT. B 1ies1s1x onpeneseHus nopsiaka
peasiM3aldy CBOEro MpaBa 3aKOHOAATEJNbHOH HHULIMATHBbI
1 yuyacThs B 3aKOHOTBOPUYECTBE MPH TPUHATHH (heliepasibHbIX
3aKOHOB JlelcTBYeT yTBepxkaeHHoe [Ipesunentom [loso-
JKeHue o rnopsiake B3aumoserictBus [lpesunenta PO ¢ na-
natamu PenepanbHoro Cobpanust PO B 3aKoHOTBOpUECKOM
npotiecce, Ho coracHo [locranoBsiennto KoHCTHTYIIHOHHOTO
Cyna P® ot 29.11.2006 1. Ne 9-IT takoit nopsiiok JIo/KeH
onpenensaTbes deaepanbHbIM 3aKOHOM.

1. Koucruryuusi Poccuiickoit @enepatmu. [Ipunsita Bcenapoaubim rofocoBanuem 12 neka6ps 1993 r. (¢ yueTom nonpasox,
BHeceHHbIX 3akoHamu P® o nonpaskax k Koncruryumu PO or 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-DK3, or
05.02.2014 Ne 2-®DK3, o1 21.07.2014 Ne 11-®K3) //Cobpanue sakononatensersa PO, 2014. Ne 31. Cr. 4398.

2. @enepanbHblil KOHCTUTYLMOHHBIH 3aKoH «O mopsiike npunsatus B Poccuiickyio @enepaiinio u 06pa3oBaHusi B ee Co-
cTaBe HOBOTO cyGbekTa Poccuiickoit denepatun» ot 17 gexabps 2001 r. Ne 6-DK3 (B akryanbhoii penakuun) //Poc-

cuiickas raszeta. 2001. 20 nexkaGpsi.

3. VYkas [lpesunenta PO «O locynapersennom coBere Poccuiickoit @enepatn» ot 1 centsabpst 2000 r. Ne 1602 (B ak-
TyanbHoil peakuun ) //Poceniickas raseta. 2000. 5 centacpsi.

4. 3axoHojaTenbHasi Texnuka: yue6uuk /I M. Mopososa u 1p.; noa penakuueil Pykasumnukosoit M. B., TTosmbl-
wosa A. H., Hanaskosoit M. I. — Poctos n/J1: Uanatenncko-nonurpaduueckuii komnieke PIAY (PUHX), 2017, —

c. 116—122.
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Ocob6eHHOCTM NPaBOBOI NPUPOALI NpeABaPUTENIbHOIO AOrOBOPA

Kapnos Anekceit AHgpeeBuY, CTyLeHT
Poccuiickuii skoHomnyeckuit yhusepcutet umenn I'. B. MnexaHosa (r. Mocksa)

B cmamoe anaiusupyromes uamernenus 8 obaacmu epancianckoeo 3aKoH00ameasemsa no OMHOWeHUI0 K npeo-
sapumenrvromy doeosopy. Paccmompervl noHsamue u 0CHO8HbLE NOAOJICEHUA NPedsapunesbrLoeo 002080pa. Buissierol
0MmMOeAbHbLe PUCKU CIMOPOH NPU COBEPULeHUL COCAKU C NOMOWbIO NPedsapumensbHoeo 002080pa.

Karouesolre caosa: npaso, npedsapumenvrolii 002080p, coerauienue, 3a102, pUcKu.

YCJIOBUSIX MOTPEOUTETLCKON LIMBUIU3AINM TIPH TEH/IEH-

IUSIX IU(POBU3ALMN U TI06AIH3alUN KpaiHe BaXKHBIM
CTAHOBHTCSl TpaBOBasi 3alUTa JIOTOBOPOB MeX1y (uanye-
CKMMM JIHLAMM, a TaKKe OpUAMUYECKUMH JullaMu. B nocrt-
COBETCKOM MPOCTPAHCTBE JIOJrOe BpeMsi 3aKOH Obl1 MOTpaH,
IABEHCTBOBAJIM MOHATHS aCOLMAJIbHBIX 3JIEMEHTOB, KOTOPbIE
AKTMBHO HacaXJauch uepes jurepatypy u TB.

OpHako ¢ npullecTBHEM K BJACTH Hactosiulero lapaHTa,
Poccust cmorna cTath HACTOSILLIMM [IPABOBBIM FOCYapCTBOM.
Ha npotsizkeHUH HECKOJIbKUX JIET OTMEUEeHbl M3MEHEHHS U MO~
MpaBKU pernaMeHTHPYIOLIUX JTOKYMEHTOB BCeX YPOBHEH, Ha-
npaBJjieHHble Ha TO, YTOObl UCTHHHBIM TpakiaHaM CTpaHbl
MOYKHO ObLI0 He GECMOKOUTLCS 3@ COXPAHHOCTb CBOETO HMY-
111eCTBa, 3[10POBbST H KU3HH.

N. P. CadapbsioBa, B 4aCTHOCTH, OTMEUAET, YTO «OJHUM
13 HauboJiee BaXKHBIX MPABOBbIX COOBITHH TPaXKIAHCKOTO 3a-
KoHonatesberBa PO crano Berynsienne B cuity OeiepaibHOTO
3akoHa oT 8 mapra 2015 r. Ne 42-O3 «O BHeceHUH H3Me-
HeHMI B yacTb nepsyto [paxaaHckoro Kojaekca Poccuntickoit
Denepaunn». B 1aHHOM NpaBOBOM JIOKYMEHTE 3aKOHO/ATEb
YBEJIMYUJI KPYT MOHSITHH M0 MOBOJLY MPeABAPHTE/LHBIX COTIa-
lIeHUH, e 6a30BbIM U OCHOBHbBIM ObLJI0 MOHSITHE MPEABAPHU-
TeJIbHOTO oroBopa» [8].

[ToHsiTHe U omnpeliesieHKe MPEIBAPUTELHOTO COMIAIICHHUS
(oroBopa) packpbiTo B 3 paznene «O61iast yacTb 06513aTeb-
ctBeHHoTO npaBa» [paxnanckoro Konekca P®, B nonpasyene
2 «O611ue nosiokeHust 0 joropope», B rane 27 «Iloustue
1 YCJIOBHSI JIOTOBOpa» cTathe 429.

B cr. 429 I'K P® npeasaputesbublil 10roBop JeraabHo
onpeJeseH Kak CorallleHue, B CUy KOTOPOro CTOPOHBI 0051-
3yIOTCS 3aKJI0UYUTh B GYIyLIeM JIOTOBOP O Tepejade HMyllle-
CTBA, BBINOJHEHHH padoT JIMOO Ke OKa3aHHM YCJIyT Ha yCJ10-
BUSIX, [1PELYCMOTPEHHBIX PeBAPUTENbHBIM 10r0BOPOM [1].

Hcropuuecku xapakTepu3oBascs H3MEHUMBOCTbIO TTOIXO]L
K IOPUMYECKOMY PETyJMPOBAHUIO — OT NMPU3HAHUS TMpeiBa-
PUTEJILHOTO JIOTOBOpPA CAMOCTOSITE/IbHBIM, CO3IAIOIIMM BCe
HeoOXOJIMMbIE JIJIS 3aK/II0UEHHsI OCHOBHOTO JIOTOBOPA YCJIOBHS
IOPUIMUECKAM (DaKTOM 10 OTPHIAHMS €r0 KaK I0pHINIeCKOro
(hakTa — npeaBapUTEbLHOTO 10rOBOpA.

B Hacrodiee Bpemsi B rpakiaHCKOM MpaBe MpeaBapH-
TeJIbHOE coriallieHue (JIOTOBOp) B CUJy PETrYJUPOBAHHS UM
npolecca 3akJ/UeHHs OTIEJAbHBIX PA3HOBHIHOCTEH JIOTO-
BOPOB HOCHT OPraHHU3alMOHHYI0 (YHKIIHIO.

To, 4To HCMOJIHEHHE YCJOBUI NTPEABAPUTENBLHOTO I0r0BOpa
He CBSI3aHO HUKOUM 06pa3oM C HCIOJIHEHHEM HMYLLLeCTBEHHbBIX

TpeGOBaHUi, C BO3HUKAIOLIEH U3 MIPEIBAPUTENBHOTO JIOTOBOPA
TOJIbKO 00513aTe/IbCTBOM K 3aKJIIOUEHHIO OCHOBHOTO JI0T0BOPA,
SIBJISIETCS  onpefessiiolllell  0COOEHHOCTbIO  TPEABAPUTEJIb-
HOTO comiallieHust (JIOroBopa), OTJIHYAIOlIEH €ro, HECMOTPsI
Ha HaJHUMe HEKOTOPbIX, MO Psijly BHEUIHUX MPU3HAKOB, CO-
BMAJIEHUH, OT JIOTOBOPOB C OTJIaraTesbHbIM YCJIOBUEM HJIH
C OTJIaraTeJIbHbIM CPOKOM, OT 0(DepThl, OT COMIAILIEHHI O Ha-
MepeHHUsIX, OT JI0roBopa MpoCTOro TopapuulecTsa [5].

Takum  ob6pasom, nuiaHHpoBaHHE  (PUHAHCOBO-XO351H-
CTBEHHOH JICSITEJILHOCTH, KOOPAMHALMS  IKOHOMHUYECKHX
cBsidell cyObeKTaM KOMMepUeCcKOH JesiTeJIbHOCTH Ha 3aKo-
HOJIATe/IbHO-TIPABOBOK  0aze  oOecreuynuBaeTcss  MpPUMEHe-
HHEM IPEABAPUTE/ILHOIO CONIalleHHs (J0roBopa), Mo KoTo-
pomy, Kak HopmupyeT craths 429 [paxnanckoro Konekca
P®, kontparenTtbl 0053yl0TCSl Ha NPELyCMOTPEHHbIX Tpej-
BapUTEJIbHBIM JIOTOBOPOM YCJOBHSX 3aKJIOUHTh B OyaylleM
BPEMEHH OCHOBHOM I0roBOP 06 OKAa3aHMH BO3MESJHBIX YCJIVT,
BBIMOJIHEHUH paboT WK Nepeiaue IBUKUMOTO UJIH HEBUAKHU--
MOT'O HMYLIIECTBA.

To ectb, kak ormeuaer B. [1. MuponoB, cropoHs! npe/sa-
PUTEJILHOTO CorvIalleHust (1I0roBopa ), 0053yI0TCS 3aKJ/IIOUHUTD,
B cuaty 1. 1 cr. 429 Ipaxknanckoro Konekca P®, B Gyniyiiiem Ha
MPELYCMOTPEHHBIX B MPEIBAPUTEILHOM JIOTOBOPE YCJIOBHUSX
OCHOBHOH J10roBop 00 OKa3aHUH BO3ME3JHBIX YCJYT, BbINOJ-
HEeHWH paboT WM Mepenave JBUKUMOTO, WM HEIBHKUMOTO
umylectsa. lpeaBaputesibHoe coriaileHue (J0roBop) He
BJIMSIET HA UMYLLECTBEHHbIE NIPABa U HE CO3/1aeT KAKUX-J1060
00peMeHEHHH U OrpaHUueHHH UMYLIECTBEHHBIX NPaB B CHJLY
TOTO, YTO OHO JIMILIb OMPEIEJSIET, ABJIAACH OPraHU3allMOHHbIM,
CPOKH U YCJIOBUS 3aKJIIOUEHHST OCHOBHOTO JIOTOBOPA, UTO MOJI-
tBepxknaercs: onpenenenusmu BC PO Ne 54-KI'16—7 or
09.08.16 u Ne 87-KI'15—28 ot 10.11.15, mo KoTopbIM rpef-
BapUTeJIbHOE COIVIalleHHe (J0roBOp) HE MOXKET MPeTUChl-
BaTb, KpoMe 0053aTesbCTBA 3aKJIOUEHHST OCHOBHOTO JIOTO-
BOPA, /715l CTOPOH JIPYTHX 06513aTebCTB [6].

Copneprkatue MpeBapuTeNbHOrO ComIalleHnst (0roBopa)
siBJIsieTC 0053aTeIbCTBOM  JIOTOBAPHBAIOIIMXCS CTOPOH T10
3aK/oueHUto B OyaylleM Ha MpPeLyCMOTPEHHBIX MNpeaBapH-
TeJIbHbIM JIOTOBOPOM  YCJIOBHSIX OCHOBHOIO JIOTOBOpA, Kak
IACHT MYHKT 2 MH(popMauroHHoro mnucbma [lpesnanyma
Beoiciiero Ap6urpaxuoro Cyna P® ot 28.04.1997 Ne 13 [4],
MOCBALLEHHOTO 0030py TPAKTHKH Cy1eOHOro paspellieHus
CBSI3aHHBIX C 3alIUTOH TpaB COOCTBEHHOCTH W JPYruX TpaB
BelllHoro xapaktepa. Mcrer, He MoxkeT npuoOpecTH npasBo
COOCTBEHHOCTH HA MMYLLECTBO TPH MOAOOHBIX OOCTOSITE/b-
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CTBaX Ha OCHOBAHHMM OJIHOTO JIMLUb MPEABAPUTENLHOrO COIa-
LIeHHst (IoroBopa) o KyrJie-npojaxe UMyLLeCTBa.

COOTBETCTBEHHO, MpeIBapUTebHOE coriauleHue  (Jo-
roBOp) B TPAKAAHCKO-MPABOBOH HayKe 3aHHMaeT, ocofoe
MECTO B KJ1aCCH(UKALMH JIOTOBOPOB MOCKOJIBKY 3aTparuBaer
060c06/1eHHY0 chepy OTHOLLIEHHH MO 3aKJIHOUEHHI0 OCHOBHbIX
joropopos B GyayuueM. [IpensapuresnbHoe coratenue (j10-
roBOp) MpejcTaBJisieT co60i CBOEro poja opraHu3alMOHHbIM
JIOTOBOPOM, TIPH 3TOM He SABJSASACH MPAMbIM MHCTPYMEHTOM
BO3JEHCTBUS HA (DMHAHCOBO-XO3SHCTBEHHYIO JIEATENLHOCTD,
IaBHasA LeJb KOTOPOrO 3ak/io4yeHa B YCTAHOBJICHHM Ompe-
JIEJIEHHOTO 3aKOHOM TIPaBOOTHOLIEHHS!, 00S3bIBAIOIIETO MPH-
BecTH B OyayllleM K 3aKJIIOYEHHIO OCHOBHOIO CONVIalLEHHs
(norosopa) mMexkay cropoHamu. I[To stofi npuuuHe npeapapu-
TEJIbHBIN JIOTOBOP pa3MelleH 3aKoHoaaTe eM B o61Iel yacTu
o0si3aTesbeTBeHHOTO MpaBa [paxaanckoro Kogekca PO. On-
HaKO TpeJBapUTE]bHOE COTJiallleHHe (J0rOBOpP) He HMeeT
YepThl OPUIMUECKOT0 00513aTe/ILCTBA.

A. C. [oBopoBa 0TMeuaert, 4To, HeCMOTPSI Ha TO, UTO MpeJi-
BapuTe/IbHOE CoMviallleHHe (JI0roBop) cXoxke OOLMMH yep-
Tamu ¢ odepToit, onpenenseMmoit cratbei 435 Ipaknanckoro
Konekca PD kak agpecoBaHHOE OJJHOMY WJIM HECKOJILKUM (pU-
3UUECKUM JIMIIAM JIOCTATOUHO OIpeJie/IeHHOe MPEIoKEeHHE,
BbIparkatolllee HaMepeHHe Ce/aBIIero JaHHoe NPEJIoKeHHE
JIMLA CYUTaTh cebsl 3aK/IOYUBLLINM COIVIallleHHe ¢ TPUHSIBLINM
npeioKeHue ajpecaToM, OHO He MpeoOpa3oBbIBAETCS, MO-
J06HO odepTe, B OCHOBHOH JIOrOBOP, OCTABasichb CaMOCTO-
ATEJILHBIM, CO3/IAIOLIUM TOJILKO TIPEANOCHUIKYM I 3aKJIH0-
UeHHs1 OCHOBHOTO JIOTOBOPA, IOPUIMUECKUM (haKToM [D].

Hopwmbl, perynupytoliine npeiBapuTesbHOr0 CoralieHnst
(oroBopa) MMeIOT TakxkKe 0O0LLIMe YepThl ¢ HOPMaMHU corvia-
LLICHUS] O HAMEPEHHUSIX, HO HX OTJIMYHUST BbIPAXKAIOTCS B TOM, YTO
nocJieiHee SIBJSETCS PeryJupyeMoi cKopee STHIeCKUMHU, a He
IOPUIMUECKHMH HOPMaMH CJIEJKOH, OHO He SIBJISETCS B IOpHU-
JIMYECKOM CMbICJIE «JIOTOBOPOM» B CHJIy TOTO, UTO He MpO-
MHCBIBAET MEPbl OTBETCTBEHHOCTH IOPHIMUECKOTO XapaKTepa
1 He orpeniesieT (hopMaJbHLIM 06pa3oM TIpazkAaHCKO-TIpa-
BOBble 00s13aTe/1bCTBA. He oTBeyatolliee yeTaHOBJIEHHBIM Ka-
caTeJIbHO TIPEJBAPUTE/IbHBIX COMIAllIEHUH (JIOrOBOPOB) Tpe-
OGOBaHUAM TPAKIAAHCKOTO 3aKOHOJATENLCTBA, COMallleHHe
0 HaMEpPEHUSIX TMOJAJIEKHUT JO0OPOBOJBLHOMY HMCMOJHEHHIO
KpOMe Tex CJlyuaen, Korja nojo6Hoe coriallieHne B cy1eOHOM
NopsiIKe MPHU3HAETCsl MpeBapUTe/bHBIM COoIvalleHneM (J10-
rOBOPOM ), W HANpOTUB, MPEIBAPUTEIbHBIA JA0rOBOP HE TpH-
3HAETCs B CJlyuae HECOOTBETCTBUS TPeOOBAHUSM 3aKOHA, Ta-
KOBBIM.

Cratbeil 429 Ipaxnanckoro Komekca P® ycranoseHsl,
KpOMe TMpeIMeTa TpeIBapUTELHOTO CoIallieHHs (JI0ToBopa ),
TaK e (opma, U ero cosiep:kanue. [IpenBapurensHoe corna-
lIeHHe (J0roBop) 3aKJII0UAETCsl B YCTAHOBJIEHHOM JUIS OCHOB-
HoTO jloroBopa cdopme coracHo .2 cr. 429 [paxkaaHckoro
Koznekca PO, a B citydae oTCYTCTBHS yCTaHOBJIEHHON (POPMBbI
OCHOBHOTO JIOTOBOPA, TO B MIHCbMEHHOH (hopMe, MPH UeM HU-
YTOXKHOCTb TPEIBAPUTE/ILHOTO COMIAllleHHs (JI0r0BOpa) Bbl-
TeKaeT M3 HapylLIeHUs MpaBUI O ero ¢opme, 1 HEOOXOIUMO
HOTapuaJibHOE 3aBepeHHe [PeIBAPUTENLHOIO COMIalleHHs]

(oroBopa) B cilyyae HOPMHPOBAHHSI 3aKOHOM 00513aTe/IbHOM
HoTapuasibHON popMbl I Kakoro-su6o jorosopa. He-
00XOJMMO, OJHAKO, MOAYEPKHYTb JAHHBIH B ONpEAeJeHUH
Ne 5-B10—42 ot 20.07.2010 BepxoBhbim Cynom PD BbiBOAL
0 TOM, 4TO TpeOOBaHHE O TOCYAAPCTBEHHON PETHCTPALIMH He
OTHOCHUTCS K (DopMe TMpeiBapUTe/IbHOTO loroBopa [3].

[To Hopme 11. 3 c1. 429 [paxnanckoro Kopekca P® B yacru
COJlepKaHUs MpeBapUTe/IbHOE coratlenre (10roBop) o6s-
3aHO Co/iepxKaTh YCJOBHS T03BOJSIOUIME YCTAHOBUTH Kak
NpeaMeT OCHOBHOTO JIOTOBOPA, TaK M €0 YCJIOBHS, KAacaTebHO
KOTOPbIX 110 3asiBJIEHUIO OJIHOH U3 IOTOBAPUBAIOIIUXCS CTOPOH
JIOJDKHO ObITh JIOCTHTHYTO COTVIALLIEHHE TPH 3aKJIHOueHHH
npeBapuTeIbHOrO CoralleHus (1oropopa) — To ecTb [pa-
nanckuil Kopmexke He TpeGyer 3akpernvieHusi o0si3aTesbHbIX
B OCHOBHOM JIOTOBOpPE CYLIECTBEHHBIX YCJOBHH B MpeiBapH-
TeJbHOM comatieHuu (gorosope). JlanHast HopMa TpeocTaB-
qsiet, kKak cuuraer M. b. Hosuuxuit, npaBo oxHoi U3 ctopoH
NpH 3aKJIUEHHH OCHOBHOTO JIOTOBOPA CAMOCTOSITENLHO yCTa-
HaBJIMBATbL OMNpEJIeJIeHHOE YCI0BHE B MPELyCMOTPEHHbIX 3a-
KOHOM Tipesiesiax. [Topo6Hasi BO3MOXKHOCTb, 04eBHIAHO, Ga3u-
pyeTcsi Ha TOM, UTO HajleleHHe JaHHBIM MTPABOM KOHTpareHTa
SIBJISIETCS CMIOCOOOM Peasin3aliiy COrIaCOBAHHOTO YCIOBHS.

B onpenenennn Bepxosnoro Cyna PO Ne 4-KI'15—21 ot
16.06.2015 ykasaHo, 4To ec/ii 06e CTOPOHBI IOTOBOPA HMEIOT
O/IMHAKOBOE TpEJICTaB/eHHe O MpeaMeTe J0roBopa M CIio-
COOHbBI OMNPEIE/IUTb €ro, TO CJELyeT CYUTATh BbINOJHEHHBIM
ycsioBre 00 yCTaHOBJIEHUH TTpeiMeTa jioroBopa [2].

[Tynkr 4 cr. 429 Ipaxnanckoro Konekca P® [1] kaca-
TEJILHO CPOKOB HUCIOJHEHUS MTPEIBAPUTENBHOTO COIIALIEHUS
(oroBopa) npeanuchbiBaeT JUOO YKa3biBaThb B TIpelBapH-
TeJILHOM JIOFOBOPE CPOK, B Mpesiesiax KOTOPOro KOHTPAreHThl
6epyT Ha ceOst 06513aTeNIbCTBO 3aKJ/IOUMTh OCHOBHOMH JI0TOBOP,
00 B TEUEHHE OJIHOTO TOfa C MOMEHTA 3aKJIOUeHHUs Mpejl-
BapUTEJILHOTO COMIallIeHUs (JI0r0BOpa) 3aK0UHTh OCHOBHOH
JIOTOBOP B CJlydae OTCYTCTBUS YCTAHOBJIEHHOTO CPOKA B COTIA-
[IEHHU MEXKJy YUaCTBYIOLIMMH B TIPEIBAPUTEILHOM JIOTOBOpE
CTOPOHAMH, YYHMTbIBasi NPaKTHYECKHE IOPHAMUECKHE Kasychl,
KOIJla 3akJ/ioyalollde [peIBapUTe/bHbII JI0rOBOP KOHTpa-
TEHTbl HE MOTYT OTPEIEJUTh TOUHbIH CPOK 3aKJIIOUCHHS MTPejl-
noJlaraeMoro 0CHOBHOTO IOTOBOPA.

Hy»KHO OTMETHTB, YTO HOBbIE HOPMbI O TaKOM crnocoGe
oGecriedeHust 06I3aHHOCTH CTOPOH K 3aKJIOUEHHIO OCHOBHOTO
JIOTOBOpA, KaK 3a1aTok, BBeleHbl B MapTe 2015 rona B myHKTe
4 cr. 380 Ipaxnanckoro Konpekca PD Hopmupyioliem Bo3-
MOXKHOCTb, [0 COWIALLEHHIO KOHTPareHToB, obecreyeHus
3aJlaTKOM HCIOJIHEHHST 003aTe/IbCTBA MO 3aKJIOUEHHIO OC-
HOBHOTO JIOTOBOpA Ha MPELyCMOTPEHHbBIX MPEIBAPUTEILHBIM
JIOTOBOPOM YCJIOBUSIX B CJIyuae, €CJH 3aKOHOM He YCTaHOB-
JIEHO HHOe. 3a/laTKOM Ta »Ke CTaThbsl Ha3blBaeT Bbl1aBaE€MYIO
OJIHOW M3 CTOPOH JIOTOBOPA B CUET MPUUYUTAIOLIMXCS C Hee 110
JIOTOBOPY TJIaTeXKeH APYroidl CTOPOHE B J0KA3aTeJbCTBO 3a-
KJIOYEeHHSs JIOTOBOpa M B o0ecrieyeHre ero UCrOoJHEHHUs jie-
HEXHYIO CyMMY.

BaxkHble 0COGEHHOCTH MCIOJIb30BAHUS TPEBAPUTEIb-
HOTO JIOrOBOpa Ha MpUMepe MPOJaKH HEABUKUMOCTH HCcsle-
noBanbl M. A. TlepeBenenuenoii. B uactHoctH, oHa oTMme-
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4aer, YTO HaAMepEeHHUs! J0rOBAPUBAIOLLIMXCS CTOPOH 3aKJ/IOUHTh
B IPEICTOSILLIMI NepHojl BPEeMEHH OCHOBHOH JIOTOBOP KyIl-
JIU-TIPOJAXKK Ha OMNPEIEJCHHbIX B IPEIBAPUTEIBHOM CO-
IalleHn! (JI0roBOpe) yC/IOBHSX (PUKCHPYETCsl B MPeABapH-
TeJIbHOM JI0TOBOPE KYTIH-MPOAAXKH HEABHAKHMOTO UMYIIECTBA
(I, m. 1 cr. 429) [1]. Ilepenaua umyiiecTna rno Takomy J0ro-
BOPY MOKET [IPOU3BOJIMTLCS B TAKHX CJIydasiX, KaK OTCyTCTBHE
y NpOJIaBLa MOJHOro Habopa HeOOXOAUMBIX ISt OPOPMJIEHHUS]
JIOKYMEHTOB, OTCYTCTBHE Yy MOKyMNaressl HyxKHOH JeHe:KHOH
CYMMBI 1 TIpouee, PH UeM MPH TAKOH CAleJIKe PUCKH TTpHodpe-
TaTeJIsl BbIllIE, 4 OTBETCTBEHHOCTb MPOJABLA HHIKE.

OnHako cjeayeT MOHMMAaTh, YTO €CJAH B OTOBOPEHHBIH
Npe/iBapUTeIbHBIM JIOTOBOPOM CPOK OCHOBHOF JIOTOBOP IPO-
JXKH HeJIBUXKUMOCTH He 3aKJIOUeH M HU OfIHA M3 JIOrOBapH-
BAIOLLIMXCSl CTOPOH He HAMpaBU/Ia KOHTPAreHTY NPEII0KEeH s
3aKJIIOYNTh OCHOBHOH JOTOBOP MPOAAXKH HEABHIKUMOCTH, TO
NPOCTO NpeKpallaercst AeHCTBHE NpPeaBapUTe/bHOIO cora-
wenus (1, m. 6¢cr. 429) [ 1], a 3HAYUT HUKAKHX 0COOLIX PUCKOB
JJIs1 IOFOBAPUBAIOLLMXCSl CTOPOH 3aKJIIOYEHHe NpeiBapHUTe/Ib-
HOTO JI0r0BOPA MpPOJAXKH HEJBHKUMOCTH Ha PbIHKE BTOPHY-
HOTO JKWJIbSl, B OTJIMUME OT 3aKJIOUEHHs! MPEBAPUTEJLHOIO
JIOTOBOPA HEIBUAKUMOCTH Ha CTAMM CTPOMUTE/BCTBA 0Ma, He
BJeuer [7].

CoOOTBETCTBEHHO, MOXHO OTIPee/IUTh PUCKH TPOAaBLA
uepes MpeBaPUTENbHBII J0r0BOP MPH CARJNKAX HITOTEUHOTO

Jlutepatypa:

KpeauToBaHusl. [1oCKObKY KPeIUTYIOLMH MOKYNKY HeIBH-
JKUMOCTH OaHK 3aMHTEPECOBaH, B CHJy 3aKOHA, B BOSHUKHO-
BEHHH MITOTEUHBIX YCJOBUH, MO3TOMY B J0TOBOP KyMJIH-MPO-
JIa’KH HEJIBHKMMOTO MMYILIECTBA BKJOUaeTCs 0053aTesbHOe
yc/ioBHe 00 MCKJ/IOYEHHM B M0J/1b3y MPOAABLA BO3HHKAIO-
LIero Ha OCHOBAHMH perlaMeHTHpylollero obecreyeHue ue-
NOJIHEHHsT 00sI3aHHOCTH MO OMJlaTe ToBapa MoKynaTeseM Il.
5 cr. 488, 429 Ipaxnanckoro Konekca P® [1] 3asnora, Tak
KaK OJIMH W3 ITHUX 3aJI0rOB, B MPOTHBHOM cJjyyae, (B IMpH-
OblIb 6aHka W B NPUOBLIbL NPojaBLa) OyaeT MOCAeIyIOUIUM,
a 3HAYMT B CJyyae HEIOJyuyeHHsl OIIaTbl IpojaBel, He
CMOZKET BOCIOJIb30BATbCsl IPABAMU JlepKaTess 3aJ10:KEHHOH
HEJBHKHMOCTH.

Takum o6pazom, MOXKHO cie/1aTh BbIBOJL, YTO B HACToOsILLEE
BpeMsI POCCHIICKOE MPaBO MepecMaTpuBaeTcsi, TpaHCHOpPMH-
pyeTcsi B cuJly HEOOXOIMMOCTH H3MEHEHHUH /1 06ecrieueHust
3alIUTEl U KOM(OPTA OCYLIECTBJAEHHS CEJIOK MEXIy rpax-
JlaHaMH M OpraHu3alUsMH B Halllel cTpaHe. B yacTHocTH, Ha
npuMepe MpeiBapuTeNbHOrO J10r0BOPa MOKHO OTMETHTDL MO-
JIOXKUTEbHBIH 3(peKT ocyllecTBsieMblX U3MeHeHuid. On-
HaKo, KaK Obl10 OTMEUEHO Bblllle, U cervac CylleCTBYIOT OT-
JIeJIbHbIE BO3MOYKHOCTH 151 OCYLIECTBJIEHHS 3JI0HAMEPEHHbIX
JIeTHUH OTHOH M3 CTOPOH CIIEJIKH, UTO MOipasyMeBaeT HeoOXo0-
JIMOCTb JaJIbHEHIero coOBepLLEHCTBOBAHHS IPABOBON JIOKY-
MeHTauuu B PO.
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®epepanbHbiin 3aKoH N2 498-P3 «06 0TBETCTBEHHOM 00paLLEHUY C IKUBOTHBIMU
KaK LeHTpaJibHbl1 HOPMATUBHO-NPABOBOM KT, Peryanpyiolui 06LwecTBeHHble
OTHOLIEHUA MEXKAY YeNOBEKOM U He AUKMMU KUBOTHBIMU

KoGxuuknit Imutpuii AHgpeeBuy, CTyaeHT
NpKyTCKWIA rocyaapcTBEHHbIN yHUBEPCUTET

Cmames nocssuena aHaAU3Yy NPABOBOCO NONONCEHUS He OUKUX KHCUBOMHOLX CO2AACHO PedeparbHoMy 3AKOHY
498-D3 om 27 dexkabpsa 2018 eoda «O6 omsemcmsenHom obpaujeruu ¢ rusommuinuy. llomumno obujeco anarusa
npasos8oeo NOALONMCEHUS HCUBOMHHLX 8 CIAMbe PACKPLLBAIOMCS 00wue U, KpamkKo, cneyuaibrole npasossie HOPMoL,
CaMKyuu, codepacaujuecs 8 OAHHOM 3AKOHe U peeyiupyroujue npasosoe noiodxcerue ausommolx. [lo omoesvHoim
acnekman cpasrusaemces 3akonodamenrvcmso PP ¢ sakonodamenrvcmsom CIUIA u [Mosvuuiu.

Karouesole cnosa: acusommuoe, omeemcmeennoe odpawenue, cooepicanue HUBONMHbLX, 0e3HaA030pHbLe il -
BomMHble, 0OMAULHLLE HCUBOMHbLE, OUKLE HCUBOMHbLE, 3AKOH 006 0MBemMcmaeHHOM 00patleHul ¢ ausommoimu, 498-P3,
Jcusomuole 6e3 saadesvya, omsemcmaenroe obpauenie c scusomuoinu, Animal Welfare Act, Animal Law

27[Lexa6pﬂ 2018 ropa B Poccun Berynua B cuiy Pe-
Jepagibhblil 3akoH Ne 498-D3 «O6 oTBeTCTBEHHOM
00palleHu C KUBOTHBIMH M O BHECEHHM M3MEHEHMH B OT-
JieJIbHbIE  3aKOHOJATE/IbHbIE Dene-
pauun» [11](nanee — 3akoH), 3aKOHOTIPOEKT KOTOPOTO GbL
BHeceH B [ocynapersennyio lymy PO ente B 2010 ropny.

Eciu  ®enepanbibiM - 3akoHOM — «O  3KHBOTHOM
mupe» [10] perysupyiorcsi OTHOILIEHHSI 110 B3aUMOJIEN-
CTBMIO YEJIOBEKA C IMKMUMH KHBOTHBIMU, TO OOLLECTBEHHbIE
OTHOLIEHHUST MEXKJly YeJIOBEKOM U KHBOTHBIMH, BbIMABILIHMH
U3 IMKOU TIPUPOJIbI (HE IHKUMH XKUBOTHBIMH ) OCTaBAJIUCh MO
OO0JIbIIIEH YaCTH He YPeryJHPOBaHHBIMHU, TeM OoJiee, Ha de-
JlepajibHOM YpOBHE. DTO MOPOXKIAI0 Pa3Hyl0 MPaBOTBOP-
YeCKyI0 W MPaBONPUMEHUTEJIbHYIO IeSITe/IbHOCTb B Pa3HbIX
cyOobekrax PO.

3akon 498-D3 npusBaH Kak pa3 yperyJaupoBath 10BOJBHO
OOLIMPHYIO TPyMMy OOLLeCTBEHHBIX OTHOLUEHWH, BO3HHKA-
IOLIMX MEXKIy He THKUMH YKHBOTHBIMH M desoBekoM. Ciojia
BKJIIOYAIOTCS MHOTOYMCJIEHHBIE BOTIPOCHI [0 PABOBOMY pery-
JIMPOBAHUIO IOMALIHUX 2KHBOTHbIX; 6€3HAA30PHbBIX }KUBOTHBIX;
JKUBOTHBIX, COfiep2KalluXcsl B 300MapKax U T. .

[IpuHsaTHE NAHHOTO 3aKOHA, MO HalleMy MHEHHIO, TI03BO-
auno Poccuiickoit @enepatinu mpuOIH3UTLCS 0 YPOBHIO pe-
TJIAMEHTHPOBAHHS OTHOLIEHHH MEXKJy »KHBOTHBIMH M UeJIo-
BEKOM K YPOBHIO CaMbIX Pa3BUTHIX cTpaH. Cxoxue 1o ctepe
peryJMpoBaHusi 3aKOHbI OblIH TPUHATHI 3HAUUTEJLHO paHblie
B TakuX pas3BuThbix crpanax, kak CLIA (Animal Welfare Act
1966), BenunkoGpuranust (Protection of Animals Act 1934),
[Toabma (Ustawa z dnia 21 sierpnia 1997 r. o ochronie
zwierzat) u T. 1.

Taxxke B 3apyGexHoii toktpune Poccuntickas ®Penepatys
He CUMTAETCSl CTPAHOM, IJIe CJI0KHIACh XOTb CKOJILKO-HUOYIb
stheKkTHBHAST CUCTeMa MPABOBOrO PEryJaupoBaHusl craTyca
JKUBOTHBIX M COOTBETCTBYIOIIMX OOLIECTBEHHBIX OTHOLIEHHH.
B wmonorpaduu A Worldview of Animal Law, omnum 13 aB-
TOPOB KOTOPOH siBJIsieTcsi mpodeccop 1IKoJbl npaBa CToH-
topnckoro yuuepcura bpioc Bsrman (Bruce Wagman),
aHaJIM3UPyeTCst IPAaBOBOE peryiupoBaHue XKUBOTHBIX (Animal

akTol  Poccurickoi

Law) Bo MHOTHX cTpaH Mupa. Cpean BLIGpaHHBIX aBTOPOM MO-
Horpaduu 19 crpan mupa Poccuiickasi ®esiepaniusi, K coxa-
JIEHHIO, U BOBCE He ynomuHaercs [3, ¢. 30—47].

[leabto NAHHOW CTATbU SABJSETCS PACCMOTPEHHE T0JIO-
KeHnuil 3aKoHa; aHa/M3 HOBBIX MPHUHLMIIOB, MPABOBBIX HOPM
¥ HHCTHTYTOB, TMOSIBUBIIUXCS B 3aKOoHe, OKAa3aBIIMX Hero-
CpEJICTBEHHOE BJIHsIHME Ha (DOPMHUPOBAHHE MPABOBOTO IMOJIO-
JKeHHs] He JMKHX »KHBOTHBIX U COOTBETCTBYIOIHMX TPABOBBIX
OTHOILIEHH I, BOBHUKAIOLIKX I10 MOBOJLY ITHX KMBOTHbIX; CPaB-
Henne Qenepasnpioro 3akona Ne 498-D3 ¢ aHaIOrHIHBIMU
sakonamu CIIIA u [Tosibiin Mo oTaebHBEIM acTeKTaM.

NpaBoBoe nonoxkeHue U NOABUABI He AUKNX JKUBOTHBIX
COrlacHo 3aKoHy

HanomHum, u4TO OOBEKTOM I[1PABOBOIO PEryJUPOBAHHUS
B HOBOM 3aKOHE BBICTYMNalOT UMEHHO He JUKHE XKHBOTHbIE.
[Ipn 5TOM 3aKOH He HCIOJIb3YeT CaMO MOHSITHE «HEe JUKOe
JKUBOTHOE», OJIHAKO, 10 HallleMy MHeHHI0, 1iesecoo6pasHo
criepBa KJacCH(HUIMPOBATh BCeX KUBOTHBLIX Ha JIBe Kare-
ropuu: aukue W He aukue. [lepBasi kaTeropusi, Kak Mbl yxKe
OTMeua/iM, peryjaupyercss crelyalbHbIM 33aKOHOM M Kaca-
€TCs TOJbKO KMUBOTHBIX, HAXOMASIIMXCSA B €CTECTBEHHOH /s
HUX cpelle oOuTaHusi. BTopasi karteropusi oxBaThiBaeT BCeX
JKUBOTHBIX, BBIMABIIUX M3 MPUBLIYHON JUKOH Cpejibl 110 Ka-
KUM-JIH6O0 MPUUMHAM.

Bmecre ¢ TeM 3akoH Jjaet orpesiesieHusi U yCTaHABJIUBAET
MPaBOBOK CTATyC JIOMALHHUX KUBOTHBIX; CJy?KEOHBIX KH-
BOTHBIX; »KMBOTHBIX 6€3 BJaJIeJblla; XKUBOTHBIX, KOTOPbIE HC-
MOJIBb3YIOTCS B KYJBTYPHO-3PEJHILIHBIX MEpOTNpUATHSIX. Mbl
noJjiaraeM, 4To 3TH Pa3HOBHAHOCTH I1leJ1ecO06pa3Ho paccMa-
TPUBATH KaK MOJIBU/IbI B KATETOPUY He JIMKUX YKUBOTHBIX. BBe-
Jlenre B 3akoHe HauboJiee 0Olel KaTeropuu He JIMKHUX YKH-
BOTHBIX, @ He TepeuyncyeHne MoJABHIOB, OblI0o Obl, Ha Hall
B3N], 6osiee 3(PEKTUBHBIM 1LIATOM B PaMKaX FOPHAHUECKON
TexHUKH. Hanpumep, noHsiThe «He AMKOE XKMBOTHOE» MOYKHO
6b110 6bI PACHIMPUTEBHO TOJKOBATh, OTHOCHTh K 3TOH KaTe-
FOPUH U JIPYTHX XKUBOTHbBIX, BbIMABIIUX U3 TPUPOJIHON CPEJIbl,
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¥ Ha HUX TaKxKe paclpocTpaHsioch Obl NPaBOBOE PEryJHpo-
BaHWe, ycTaHaB/JUBaeMoe 3aKOHOM.

Yro 2Ke KacaeTcst 00LLero MoHsATHS «»KUBOTHOE», TO OHO,
K COXKAJICHHUIO, TAKXKE HE COIEPMKUTCSA B POCCHHCKOM 3aKOHO-
naresibetBe. XOTS CTOUT MPHU3HATH, 4TO 3apyOekHasi Mpak-
THKa MJIET MO MyTH PacKpPbITHS 3TOro omnpenenenus. Ha-
npumep, B Animal Welfare Act conepskurcsi oueHb nogpoGHas
neunuims. B naparpage 2132, nyHkre g jaHHOro akra
B paMkax JNeUHULIMH MEPEUnCIsIoTesl KakK OTIe/bHble pas-
HOBMJIHOCTH KMBOTHBIX (co0aka, KolliKa, o6e3bsiHa, MTHIbI,
Mmo6oe HHOE TEMJIOKPOBHOE »KUBOTHOE ), TAK U KPUTEPHH (2KH-
BOTHOE JIOJKHO ObITh HCIOJb30BAHO JIJIS UCCIEI0BATENBCKUX
1eJied, KaK JJomMalliiee >KHBOTHOE, JI/Is1 BLICTABOK M T. J1.) [1].

Takum oGpasom, 3akoH perysupyet oOLLECTBEHHbIE OTHO-
LICHUSI MEXK/LY UEJIOBEKOM U HE IMKUMU 2KHBOTHBIMH, @ HMEHHO
MeXJly 4eJIOBEKOM M KOHKDPETHbIMM TOABHIAMH — JOMalll-
HHUMH, CJIy>KEOHBIMH M JPYTHMH KUBOTHbIMH. K HHM 10 3a-
MBbICJTY 3aKOHOJIATEJIO W JIOJIKHO TPUMEHSATLCS OTBETCTBEHHOE
OTHOLIeHHE yesioBeKa. [1pu 9TOM »KMBOTHOE BbICTyNaeT B Ka-
yecTBe 0OBEKTA MPABOOTHOLLIEHHI, a YeJIOBEK — B KauecTBe
cyobekra. Jlasee Mbl pacCMOTPUM MPUHIIUIIBI, HA KOTOPBIX Oa-
3upyercsi 3aKOH, W HEMOCPEICTBEHHO CAMH TIPABOBbIE HOPMBI.

MpuHUMNbI 06paLLeHUs C XKUBOTHLIMM

Panee poccuiickoe 3aKOHOIATENLCTBO JIOBOJILHO CKYIO
PEeryJMpoBajo OCHOBbI B3aHMOOTHOLLIEHHUS YeJOBeKa W 2KH-
BoTHOro. Tak, B cratbe 137 Ipaxnanckoro kogekca PO [5]
YKa3bIBaJOCh, UTO K KUBOTHBIM MPUMEHSIOTCS T€ »Ke Mpa-
BUJIA, UTO U K BelllaM, €CJIH HHBIMH 3aKOHAMU He ObLIO Tpej-
ycMOTpeHo HHoe. OXpaHUTe/bHbIEe IPABOBble HOPMbI, 3arpe-
LialoLIKe KeCToKoe 00palleHHe ¢ XKHBOTHBIMH, COEPKAJNCh
B cTaTbe 245 YrososHoro kojaekca PO [9]. [Tpu atom B KoATll
P® He conep:kanoch KaKUX-JMO0 COCTABOB, HATPSIMYIO CBSi-
3aHHBIX C YKECTOKHM OOpallleHHeM C KUBOTHbIMH. JIHIIb
KoAIT ropona MoCKBbI COJIepKUT TaBy 5 [6], rie nepeuwc-
JIeHbl TaKHe COCTaBBI.

[lo GoJiblIOMy CUeTy CyLIECTBOBAJO TOJbKO JBE 3THX
KPaHHOCTH: MPUMEHEHHE K }KHBOTHBIM TeX 2Ke MPaBHJI, UTO U K
BelllaM, a TaKXKe 3arpeT KeCTOKOro 0OpalleHus.

3aKOH YCTpaHMJI ITOT CYLIECTBEHHbIH Mpobes B 3aKOHO-
JIaTe/ILCTBE, 3aKPENUB MPUHLMITLI — (yHIaMeHTa/bHble OC-
HOBbI B3aHMOJICHCTBHUS YeJIOBEKA C HE IMKUMH YKUBOTHBIMH.

[Ipunyun omwuowenuss K HUBOMHOIM KAK K Cyuie-
Ccmeam, CHOCOOHBIM UCNBLMbLBAMb IMOYUL U hu3urecKue
cmpadanus

ITOT NPUHLIKII, 110 HALLIEMY MHEHHIO, HECKOJIBKO MPOTHBO-
peunt crathe 137 K PO, rie, Kak Mbl y2Ke BBISICHUJIH, K XKH-
BOTHBIM 110 00LLEMy NPaBUJy NPUMEHSIIOTCS Te JKe MpaBHIIa,
uTo U K BellaM. Takum 06pa3om, 3Ty HOPMY IpaxIaHCKOro 3a-
KOHOJATEJILCTBA CJIEYeT UBMEHUTD, YKa3aB, UTO K XKMBOTHBIM
MOryT npuMeHsatbess HopMmbl [K P® o Bewiax, HO To/bKO
C YUETOM TOTO, UTO >KHBOTHbIE, TPEKJIE BCETO, ABJASIOTCS YKH-
BbIMH CYLLLECTBAMH.

[IpUHUMI OTHOLLEHHUST K KHBOTHBIM KaK K »KHUBBIM Cylle-
CTBaM 3aKpeljeH B 3aKOHOAATENbCTBE MHOrMX crpaH. Ha-

npumep, B crathe | 3akona o 3anute :kuBoTHbIX [losbiim [2]
CKa3aHo, UTO XKMBOTHbIE — 3TO HE BELIH, a KUBbIE CYLIIEeCTBA,
KOTOpbIE MOTYT UCIBITHIBATL CTPALAHHUS.

B uenom BBeleHHE JAHHOTO TMPUHLMIA BHIWUTCS OUeHb
NPOrPECCHBHBIM JIJIS POCCHICKOTO MpaBa U OUeHb I'yMaHHbIM
M0 OTHOIIEHHIO K }KHBOTHDBIM.

[Ipuryun omsemcmasennocmu 4eaoseka 3a cydovby
JHCUBOMHOCO

3akoHonaTeNbHOE HaJle/IeHHE UYeJIOBEKA OTBETCTBEHHO-
CTbIO MO OTHOUIEHHIO K >KHBOTHOMY TaKyKe BHIMTCH OUeHb
BaXKHBIM 11aroM. ITOT TPHUHLIMI Mbl PACKPOEM MO3/HEe
yepe3 MpHU3My HENOCPEICTBEHHO MPaBUJ OTHOILLICHHS 4esio-
BEKa K JKMBOTHOMY M OTBETCTBEHHOCTH 3a HecoOJoJleHHe
9TUX 1paBu/1. OOpaTHM BHUMaHKE, YTO MPUHLMI (DPUTYPUPYET
B CAaMOM Ha3BaHWM 3aKoHa.

[Ipunyun socnumanusa y HacereHus HpascmeerHo2o
U 2YMAHHO20 OMHOUWEHUS K JHCUBOMHbIM

Jlanublil NpuUHLMN HeceT B ceGe TPEUMYILECTBEHHO MO-
paJibHO-HPABCTBEHHOE CoflepxKaHKe, pacKpbiBaeTcs B 3aKoHe
KOCBEHHO, MPOHMU3bIBasi MHOTHE cepbl, B YMCIe KOTOPbIX
TpeGOBaHUS K COAEPKAHUIO KHBOTHbIX, BBEIECHHE UHCTHTYTA
0O0LLIECTBEHHOTO KOHTPOJISt M, UTO CaMO€ IJIaBHOE, 3aKOHO-
JlaTeJIbHBIN 3aMpeT Ha W30aBjieHHe YeJoBeKa OT YKHBOTHOTO,
BJI4JIE/IbIIEM KOTOPOTO OH SIBJISETCS.

[Ipunyun HayuHo 0OOCHOBAHHO2O COYEMAHUA HPAS-
CMBEHHBLX, IKOHOMUHECKUX U COYUAAbHBLX UHMEePecos te-
A08eKa, obujecmsa u eocydapcmaa

CyTb JIAaHHOTO TMPUHLMNA CBOJIUTCSH K TAaKOMy, UTO Tpa-
BOBOE pETYJUPOBAHHE BOMPOCOB B3aMMOOTHOLIEHHH uesio-
BEKa ¥ XKMBOTHOTO He SIBJISETCS OHOOOKHMM, a YUUTHIBAET HH-
Tepechl BbllLIeHa3BaHHbIX CyObEKTOB.

Wrak, npuHUunbl, BBeeHHble 3aKOHOM, HMEIOT OTPOMHOE
3HAUEHHE KaK B MOpasibHO-HPABCTBEHHOM IMJaHe, TakK U B
IOPUIIMUECKOM, MOCKOJbKY HMMEHHO Ha 3THX NPUHLIMNAX
1 GYJlyT CTPOUTBLCS IPABOBbIE HOPMbI, KOTOPbIE Mbl pazbepem
jasee.

Kpome Toro, no Hauiemy MHEHHIO, JaHHble MPHHLMIIBI
MO2KHO TOJIKOBATb PACLUHPUTENBHO, TTIOCKOJIbKY 3aKOHOAATE b
ynotpe06ssieT oOUIMH TEPMUH «2KUBOTHOE». CJieloBaTe/bHO,
TIPUHLIMITBI MOTYT PACIPOCTPAHATHCS HE TOJBKO Ha HE IMKHX
JKUBOTHBIX, HO W HA JIMKUX YKUBOTHBIX, CTATYC KOTOPBIX pery-
JIMPYETCS IPYTHM 3aKOHOM.

NpaBoBbie HOPMbI ¥ NPaBOBbIE MHCTUTYTbI B 3aKOHe

YCJIOBHO MOXKHO BBIUIEIUTH OOLIME W CrelrabHble Mpa-
BOBble HOPMbI, peryJupylollde B3anMOJIEHCTBHE
BeKa C He JIMKUMM KUBOTHbIMH. Ecsin obuine sisisiiorest 6a-
3UCHBIMH, KacaloTcsi BOOOIIe JIFOOBIX TaKUX OTHOLIEHHH, TO
Crieldalibible MPUMEHSIIOTCS 10 OTHOLIEHHIO K OTAEJbHBIM
rpyrnnaM oGLIeCTBEHHBIX OTHOILIEHHI.

Tak, K obwum npasosolm HOpMaM OTHOCATCH, B TOM
upcsie, obecrieueHne HaIeKalero yxojia 3a »KHBOTHBIMH,
obecrieyeHue CBOEBPEMEHHOIO OKAa3aHWsl »KMBOTHBIM BeTe-
pUHApHOH TIOMOIIM. DTH HOPMbI 3aKperyieHbl B craThe 9 3a-
koHa [l1] u kacaiorcst JitoGbiX 0611€CTBEHHBIX OTHOLIEHHH,

yeJsio-
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KOTOpble MOTYT BO3HMKHYTb MEXKJy YeJOBEKOM M He AUKHM
JKUBOTHBIM.

OTeibHOrO  YIIOMMHAHMS — 3aC/y?KHBAeT  CJelylolias
o0111asi MpaBoBasi HOPMA: B CJIyuae 0TKasa oT MpaBa COOCTBEH-
HOCTH Ha »KMBOTHOE WJIM HEBO3MOXKHOCTH €ro jajibHellero
COJleprKaHUs BJaJe/iell 2KHBOTHOTrO 00s13aH nepeaarh ero Ho-
BOMY BJIaJIe/IbLYy HJIH B TIPUIOT /151 2KUBOTHBIX, KOTOPbIE MOTYT
00ecneynThb YCJI0BUS COJEPKAHUS TAKOTO XKUBOTHOTO (11.2 CT.
9 3akona [11]). Takum o6pa3om, ecan oT npaBa COOCTBEH-
HOCTH Ha OOBIUHYIO Belllb YeJIOBEK MOXKET O0TKa3aThCs JI0CTa-
TOYHO I1POCTO U IPAKTUYECKH JIIOOBLIM CIIOCOOOM, TO ISl 2KH -
BOTHBIX TPELYyCMOTPEeH OCOOBIH MPABOBOH PEXKHUM, KOTOPBIH
MCXOIUT M3 PAcCMOTPEHHOro Bbllle MPHHLMIA OTBETCTBEH-
HOCTH YesIoBeKa 3a cyb0y AKHBOTHOTO.

CneyuairoHole npasosvle HOPMbL TIPELYCMOTPEHbI ISt
peryJMpoBaHus OTAENbHBIX HauboJee BaxKHBIX cdep oOlie-
CTBEHHBIX OTHOLIEHHH. DTO MOTYT ObITh OOIIECTBEHHbIE OT-
HOLLUEHHS, Iie 0OBLEKTOM BBICTYIAe€T KOHKPETHBIH MOABH] HE
JIUKUX »KMBOTHBIX — HarpuMep, »KHBOTHble 0e3 BJjajesbla
WM JIOMallHWe KHUBOTHblE. Takke 3TO MOXKeT ObiTb ellle
6oJiee y3Kas rpyrna 00111eCTBEHHbIX OTHOLIEHUH, HO, TEM He
MeHee, OueHb BaxKHas — Harpumep, OTHOLIEHHS MO TIOBOJLY
COAEPKAHMIO >KHBOTHBIX B MPHIOTaX. DTH HOPMbI PacKpbl-
Baiotcst B crathsax 10—16 Denepanbuoro 3akoHa Ne 498-
@3 [11].

BoJiee nertanbio packpbiBaTh crienualibHoe MPaBoBoOe pe-
TyJIMpoOBaHUE KaxKI0i cdepbl Mbl He OyieM, MOCKOJbKY 9TO He
BXOJUT B 11&JIH JIaHHOH cTaTbi. OiHaKo 00paTUM BHUMaHHUE,
UTO KaXKIO0H M3 MepeuncyeHHbIX cep B 3aKoHe MOCBsIIeHa
BCEro OJiHA CTaTbsl 3aKOHA. DTO 3HAYMUT, YTO MoTpebyercs
MPUHSATHE JOMOJHUTE/bHBIX 3aKOHOB M MOJ3aKOHHBIX aKTOB,
4yToObl 00ECNeYnTh MOJHOE MPABOBOE PEryJHpoBaHHe BCeX
BaxkHbIX acriekroB. Hanpuwmep, IlpaBurenserso PO cobupa-
€TCsl PUHSATH MOCTAHOBJIEHHE, Tie Oy/IeT YTBEPKEH CITHUCOK
JKUBOTHBIX, 3allPeLLEeHHbIX K COAEPKAHUIO B JOMALLIHUX yCJI0-
Busx [8].

OueBHIHO, YTO MPUHSATHE JJAHHOTO 3aKOHA MOTpeOyeT BHe-
ceHle U3MEHEHHH U B 3aKOHbI cyObekToB PD, KoTOphIe pera-
MEHTHPYIOT OTIE/IbHbIE Chepbl, yKa3aHHbIE B 3aKOHE, a TAKKE
IIPUHATHE HOBLIX 3aKOHOB. Tak, B MpkyTckoil obnactu aeid-
crByer 3akoH Ne 109-03 ot 9 nekabpsi 2013 roma «O6 op-
raHusaluu nposesieHust B MIpkyTckoil o6sacti MeponpHsITHiA
10 OTJIOBY M COllep:KaHHI0 Ge3HA30PHBIX KUBOTHLIX». [Toka
U3MEHEHUH, CBSI3aHHbIX C MpuHATHEM 3akoHa «OO6 oTBeT-
CTBEHHOM OOPALIEHHH C KMBOTHBIMH», B HErO BHECEHO He
ObI0, XOT5 OHU HEOOXOIUMBI 110 Psiy BOMPocoB. B uactHocTH,
CTaTblO 3 TOr0 3aKoHA [7], MOCBSALIEHHYIO OpraHU3alUK Me-
POTIPUATHH MO OTJIOBY H COAEPXKAHUIO O€3HAA30PHBIX cOOaK
1 KollleK, He0OXO0IMMO H3J102KUTb B HOBOH PEaKLIMK C YUETOM
HOBBIX TPEOOBAHUI K OTJIOBY M COJIEPKAHHIO KHBOTHbIX, YKa-
3aHHbIX B 11.2 cT. 18 3akona 498-D3.

B pamkax 3akoHa MOXKHO BBIIEJUTb U NPABOBbLE UHCMU-
mymeol, KOTopble, 6€3yc/IOBHO, TaKxkKe oueHb BakHbl. Ciofa
OTHOCSAITCSl MHCTHUTYT TFOCYyAAapCTBEHHOrO Haa3opa B o6JacTh
00palleHHs] C KUBOTHBIMM M HHCTUTYT OOLLECTBEHHOIO KOH-
TpoJisi B 310l ke cdepe. JlaHHble MHCTUTYTbI, M0 HaUleMy

MHEHHIO, BBIMOJIHSIOT 00eCreunTebHy0 (DYHKIHMI, TO €CTh
00ecreynBaoT MPeTBOpeHHe B KHU3Hb MPABOBBIX HOPM, CO-
JiepaKallUXCsl B 3aKOHe.

CaHKuuu B 3aKOHe

K coxasieHuto, BBeieHHE JI0BOJILHO TPOTPECCHBHBIX Mpa-
BOBbIX HOPM Ha JieJle 0KasaJjoch He IMOJAKPEeNJeHHbIM CaHK-
UMMM — HaKa3aHUAMHM 33 HEUCMOJIHEHHE HOPM JIaHHOTO
3akoHa. CoOTBETCTBYIOIIIME H3MEHEHHs] He OblIH BHECEHbI
B Konekce 06 anMuHHCTpaTHBHBIX MpaBoHapyleHusx PP, Yro-
JIOBHBIA KozieKe PD, xoTs cam 3aKkoH MpefycMaTpHBaeT BHe-
CeHHe M3MEHEHHH B JIpyrue 3akoHojaTesbHble akThl. B Tocy-
napcrBennoi lyme PO noka ToJbKO MJIaHUpyeTCsl BBEICHHE
HOBbIX coctaBoB B KOAIT [4]. [TosTomy Ha naHHbI MOMEHT
He COBCEM 5ICHO, KaKoe HaKa3aHHue MoC/eyeT, Hanpumep, Jiis
yesioBeKa, BEIOPOCHBIIIETrO Ha YUY *KHBOTHOE B 0OXOJ Tpe-
6oBaHus 1.2 c1. 9 3aKoHa.

[lpaBna, B cratbe 22 3akona [l1] ycranoBseHa creiu-
aJibHasi CaHKUMS B BUJle KOH(PUCKALMHM AMKUX A#KHBOTHBIX, KO-
TOpbIE COAEPKATCS B HEBOJIE C HApPYyLLIEHHeM TpeGoBaHUs 3a-
KoHa. Takue »KMBOTHbIE TOJJIEKAT BO3BPALLEHHIO B JHKYIO
cpeny oburtanusi. Jlannoe npaBuiio BeTynaer B cusy ¢ 1 sH-
Baps 2020 rona.

3aknyeHue

Denepanbhblit 3akoH Ne 498-O3 «OG6 0TBETCTBEHHOM
o6pallleHnH ¢ KUBOTHBIMHU» JEHCTBUTEIBHO MOXKHO Ha3BaTh
MPOTPECCUBHBIM, MOCKOMBKY BriepBbie B Poccutickoii Pefe-
paluu mosiBUIICS (peiepanbHbIl HOPMATHBHBI aKT, yCTaHaB-
JIMBAIOLLMI €/IUHble TIPaBUJIa ISl BCEX POCCHsIH, Kacatoluecst
BOIPOCOB B3aMMOOTHOILIECHUST 4YeJOBEKA M KUBOTHBIX, Bbl-
MAaBLINX U3 IUKOH TPUPOJIBI.

3akoH 6asupyercst Ha BayKHEHIINX MPABOBLIX MPUHIMMAX,
B KOTOPBIX 3a/102KeH NTyOOKHH MOPaJIbHBIA M HPaBCTBEHHbIH
CMbICJI. 3aKOH 3aMnpeLiaeT BbIOPOC XKUBOTHOIO Ha YJHLLy, 0051-
3blBast YeJIOBEKA CrlepBa MPEANPHHATH MEPbI 10 ONpe/eeHHIO
JlaibHeHlIel 0pUINUECKOl Cy/ibObl »KHBOTHOTO. DTO MpH-
6/mKkaeT 3aKOH MO T'YMAHHOCTH K aHaJIOTHUHBIM 3aKOHOAA-
TeJIbHBIM aKTaM pa3BHTHIX CTpaH, B ToM uucie, k CIIA, Be-
Jquko6puTannu u [logpm.

K coxanenuto, psia nosoxkeHuid 3akoHa octaJics ieknapa-
TUBHBIM: HalpUMep, He MpeAycMOTpeHa CaHKLMSI 3a Herpa-
BOMEpHBIH BbIGpOC »kuBOTHOTO Ha yauly (B KoAll PO, kak
MBI y2Ke BBbISICHUJIH, He ObLIH BHECEHb! COOTBETCTBYIOLIME M0-
MpaBKH 3a HecoOJToIeHHe MoMoXKeHNH .2 cTaThk 9 3aKoHa).

Takke 3aKoHOIATENb TTOKA HE PEIINJICS BBECTH YUeT BCeX
He JMKHMX KMBOTHBIX, KOTOPbIH YCIEIIHO MpaKTHKyeTcsl, Ha-
npumep, B CIIA. Yuer ycraHoBIeH TOJILKO Jisi Ge3HaA30PHBIX
»KUBOTHBIX, MOMELLEHHBIX B TPHIOTHI (coracHo ctatbe 16 3a-
KOHa).

Onnako B 11e710M TIPHHSITHE JJAHHOTO 3aKOHA MOYKHO CUH-
TaTh HauajoM (opMHupoBaHus B Poccun 6oJsiee BBICOKOI mpa-
BOBOM KyJIBTYPbl B3AHMOOTHOLLIEHHH MEKy YeJJOBEKOM H KH-
BOTHBIMH.
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MexxayHapoaHbI KOMMepPUYeCKUil apouTpaXK U NpaBoBOe peryiupoBaHue npoueaypbl
NPU3HAHUA U NPUBEJEHUA B UCMIOJIHEHUE €ro pelleHUN

Kocapesa JInHa AnekcaHapoBHa, CTyAEeHT
bantuitckuit hepepansHbiil yansepcutet umenn Mmmanyuna Kanta (r. Kanununrpapn)

B nacmosawue 8pens 8 ycaosuax erobarusayull U passumus 8HeUHeIKOHOMULECKO2O COMPYOHUYeCmBa Mencoy
CMPAHAMU MEHCOYHAPOOHBLIL KOMMEpUecKull apoumpae npuobpes ocoboe 3Hauerue 8 Kawecmase WHCmumyma meioy -
HAPOOHO20 HACMHO20 NPABA, HANPABACHHOCO HA PACCMOMPEHUEe CHOPO8 U PAZHOCAACULL MENHCOY YHACMHUKAMU UHmep-
HAYUOHAAbHOLX IKOHOMULECKUX OmHoweHuld. baaeodaps 0coboli npasosoil npupode u npeumyuiecmaam OH aKmueHo
passusaemcs u npuobpemaem npusHarue KaxK 8 zapyodeicHolx cmparnax, maxk u 8 Poccutickoti Pedepayuu. Odnako,
KaK uHcmumym, cyuecmsyrowuil 62ae00aps a8MOHOMUL 804U CMOPOH, eMy HeoOX00um 0cobbLl MexaHU3M peaiu-
QU CBOUX peuleHutl Ha Meppumopuil UHOCMpParHoLx eocydapcms. TaKkum Mexarusmom 18A1emcs npUsHaHue u npu-
gederue 8 UCNOAHEHIE PeUleHUst MeHCOYHAPOOH020 KOMMEPHECKO20 apbumpaica yepesd eocyoapcmaeHnHyio cyoebHyio
cucmemy. arrolil acnekm 28449emcs 3aKAI0UUMEAbHbIM, 4 MAKIHCe HAubOAee 8eCOMbIM IMANOM BCell npoyedypol ype-
2YAUPOBAHUSL MENOYHAPOOHO20 MOP20BOCO CNOPA, NOCKOAbKY UMEHHO OH peaiudyem OAa20npusimmsle nociedcmasus
05 soiuepasuiell cmoporol. Ha ceeodnauiniil ders BollleyKA3AHHbLI NPABOBOL UHCMUMYM PeeAaMeHmUPYemces Kak
HA HAUUOHAAbHOM YPOBHEe, MAK U MeHCOYHAPOOHUIMU Y HUDUUUDOBAHHOIMIU AKIMAMLL.

Karouesole crosa: mexncoynapoouolii kommepueckuil apbumpaic, npusHanue u npusedeHue 8 ucnoiHerue apou-
mpascroix peuteruti, Horo — Hoprckas Konsernyus

Mex(ﬂyHapoleblﬁ KOMMepYeCKHI apOUTpazk MozKeT ObITb  TOCYJapCTBEHHBIA OpraH, KOTOPBIH CO3MaeTCs CEeLHalbHO
onpejeaeH Kak ocCOObIi MHCTPYMEHT paspelleHdsl Il pACCMOTPEHHs ONpeieJIeHHOTo iedia, JIM0O JIeHCTBYIOLINH
BHELLIHESKOHOMHUUECKUX cropoB. OH npejcTassieT co60il He-  Ha MOCTOSIHHOH OCHOBe. PaccMoTpeHHe criopa MpOHCXOAUT
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MyTeM BbIHECEHMs] pelleHUs], sIBJstolerocst 00653aTesbHbIM
JUISl BCEX €0 YYacTHUKOB, B ClELMaJ/IbHON MpoLeccyalbHOM
tdopme [8, c. 883]. Kpome Toro, B HacTosiliee MOHATHE HEO6-
XOJIMMO BKJIIOUMTH OCOGEHHOCTH, KOTOpble CBSI3aHbl C OIpe-
JleNleHHeM cocTaBa apOUTpaka, OCHOBAHHOTO Ha aBTOHOMHH
BOJIH YYACTHHKOB, a TaKXkKe CMEelLN(UKY TPU3HAHUS U HCIIOJ-
HEHMsl pelIeHHH MEXKIyHapoJHOro KoMMepyeckoro apoOu-
Tpaxka Ha TePPUTOPUH PasJHUHbIX rocyaapers [9, ¢. 351].

B Hayke J10BOJIbHO MPOJOJIKUTENbHOE BPEMS BeJlach JUC-
KyCCHsl OTHOCUTEJILHO MPABOBOH MPHUPOJIbI MEKIyHAPOJHOTO
KOMMepUeCcKoro apouTpaxka 1 ero CyliHoCTH KaK I0pPUCAHKIIH -
OHHOTO opraHa. PaccMoTpeB MHeHMSI aBTOPHTETHBIX yUEHBIX,
BbICKa3aHHblE 10 3alaHHOH 1pobJieMe, MOKHO NPUHTH K Bbl-
BOJLy, UTO CYLLLECTBYET TPH JOKTPHUHAJBHBIX M10JX0/1A, KOTOPbIE
npeo6a1afaloT B TEOPUM MEXKIYHAPOAHOTO YACTHOTrO TpaBa
B HACTOSILLIUH MOMEHT.

JloroBopHast KOHIEMIIHST COAEPKUT B ce6e HEI0, UTO MEK-
JIyHapOJHbIH KOMMEPUYECKHHA apOUTpaxK MpeacTaByaseT coOom
JIOTOBOPHO-IOPUAMYECKHI HHCTUTYT, OCHOBOH KOTOPOTO SIBJISI-
eTcst apOUTparkHOe corviallieHne. YKasaHHoe corvialleHue, 1o
o01leMy MpaBuJy, 3aKJiouaeTcs napTHepamMi OJHOBPEMEHHO
¢ nojinucanuem jgorosopa. ComiacHo J0rOBOPHOH KOHIIEMIIHH
apOuTpaXkHoe corvalleHHe BOCMPUHHMAETCsl KaK TIpakiaH-
CKO-TIPaBOBOI JIOTOBOP, KOTOPBIH OTpene/sieT BhIGOpP KOH-
KPETHOro apOUTPaKHOrO LLeHTpa, MECTO, BpeMsl, 513bIK, camy
thopMy TpoLeLypbl YPeryJupoBaHusl cropa U MHble HEOOX0-
JIUMble XapaKTePUCTUKH apOUTPaKHOTO pa3bupaTe/ibCeTBa.
Begiencrsue Toro, 4to apOUTparkHOe CONIALIEHHEe B pPaMKax
JIAHHOH KOHLIEMUMH HMeeT JIOTOBOPHOH XapakTep, TO M caM
apOUTpaxK ornpeensiercs yepea BblllleyKasaHHOE CoTIalleHne
Kak opraH, 06/1a/iatolnii 10roBopHoi npuponoi [3]. Cropon-
HUKM JIAHHOH TEOPUM MPHUMEHSIOT K apOMTpaxKHOMY corvia-
LLICHUIO TaKUE MOHATHS MaTepHalbHOro Xapakrepa, Kak OCHO-
BaHUS HENEHCTBUTENBHOCTH, TPABOCYGEKTHOCTL CTOPOH MPH
3aKJII0YeHHH 1aHHOTO COTVIALICHHSI.

[IpsiMo MpoTHBOMOJIOKHAS TOUKA 3peHHsT TpecTaB/eHa
B TpolleccyasnbHON TeopuH. JlaHHast KOHIIEMIHs paccMaTpH-
BaeT MEeXKJyHapOIHbIH KOMMepUeCcKHUi apOMTpaK Kak 0co-
OEHHYI0 PA3HOBHAHOCTb MPABOCY/HS, PETYJUPYyeMyl0 Ha OC-
HOBAaHUH NpaBa ToH CTPaHbI, IJle MPOUCXOJUT caM npotecc |7,
c. 141]. Poab apGutpa)kHOro comiallieHusi Kak CcoryialieHus,
06J1a1aI0IIer0 HCKJIOUUTENBHO MpolleccyaqbHOH MPHPOIOH,
COCTOMT TOJIBKO B TOM, YTOObI HCKJIIOYHTb FOPHCIAMKIIHIO TOCy-
JIApCTBEHHOro oprata cyae6Hoil BjaacTi. CTOPOHHUKH JaHHOH
HaY4HOH WJIeM CUMTAIOT, YTO peryiaMeHTallusi apOUTPaKHOTO
pa3bupaTesibCTBA MOJUMHEHA HE BOJIE CTOPOH IO JOTOBOPY,
a rocy/lapCTBEHHOMY CyBepEeHHTETY.

CMeliaHHast TeOpHst CHHTE3UPYET WIeH IOTOBOPHOM U TIPO-
neccyasbHOH Teopuu. MexayHapoiHblil KoMMepyecKHil ap-
OUTPaXK CYyLLECTBYET KaK HE3aBUCHUMbIH HHCTUTYT. B Hem
MPUCYTCTBYIOT 3JE€MEHTbl KaK MaTepHa/bHO-IPaBOBOrO, TaK
1 TpoleccyajbHO-TIPaBoBOro xapakrepa [7, c. 142]. Bo-
MPOCH], KOTOpbIe MO 06IIeMy MPaBUJIy PeryJupyroTcsl B Co-
OTBETCTBMH C BOJICM3bSIBJIEHHEM CTOPOH W OTpaKeHbl
B apOUTPaKHOM COIVIALIEHHH, TPEACTaBJsoT coOoil Mare-
pHasIbHO-IPABOBYIO YaCThb BblllleyKasaHHOH KoHLenuuuu. B to

»Ke BpeMsl B3auMoJlelcTBHe apOUTpaka W rocyapersa OTHO-
CHUTCS1 K T1pOLLeCCyasibHbIM OTHOLIEHHSIM U perJiaMeHTHPOBAHbI
HalMOHAJIbHBIM [TPABOM.

Takum o0pasom, cMmellaHHast TeOPUsl OTpaKaeT IBOM-
CTBEHHYIO [IPHPOLY MEXKIYHAPOJHOIO KOMMEPYECKOro ap-
6utpaxa. HeBoamoxHo oTpuuaTk, 4to B ocHoBe MKA mpu-
CYTCTBYET JlyaJlu3M MaTe€pPHaAJIbHOTO W [POLLeCcCyalbHOro.
YYaCTHUKH BHELUHESKOHOMMUECKOH  J€SITeJbHOCTH  MOTYT
onpeneanTb coOCTBeHHble TPeOGOBAHUS K MPOBEICHHUIO Tpe-
TeHcKoro npouecca B apOoUTpaxKHOM corlatenuu. Ilpeancras-
JISIeTCs SICHBIM, UTO €ro (PYHKIUST He MOYKET COCTOSITh TOJIBKO
B HCKJIIOYECHHU IOPHUCAMKLMH rocylapcTBeHHoro cyaa. Ha-
NPOTHB, apOUTpakHOe comallleHde — 3To ocobast dopma
NPOSIBJICHUsT BOJM  CyOBEKTOB  MEXKIyHApPOAHO-TOPrOBOro
npouecca, HarpaBJeHHAs Ha YCTAHOBJEHHE COOCTBEHHBIX yC-
JIOBUH TIPH PACCMOTPEHUH BO3MOXKHOTO criopa. Ho HeJsib3st He
NPU3HATL 3HAYUMOCTD IPOLIECCyalIbHON COCTaBJISIOLIEH, KO-
TOpasi peraMeHTHPYET, HallpuMep, OKOHYATEJbHYIO CTaJIHIo
apOUTpaKHOrO pa3bUpaTesbCTBa, & UMEHHO — TpH3HAHHE
U TIpUBEJIEHUE B MCIOJHEHME HHOCTPAHHOIO apOMTPaxKHOIO
pelieHus.

Cy1iecrByeT CTOCOOOB  yperyJupoBaHus
CMOPHBIX CHUTyalMi B chepe MHTEPHALHOHAJBHOH TOPrOBJH
(oGpallieHne B crelMaIu3upPOBAHHBIN WM OOLIEH IopHC-
JMKUHKM TOCYapCTBEHHBIH Cyll, Takke Meauauus). OjpHako
MUMEHHO MEXK/IYHAPOAHbI KOMMepUYeCKHil apOUTpaxK 3aHu-
MaeT JIMIUPYIOLLYIO MO3ULMIO B HAacTosiIeH obaacTu. Tak, co-
rnacHo onpocy Apoutpaxuoi Accoumnaryu 2016 rona 72,5 %
POCCHHCKHX IOPUCTOB yKaszalu apOMTpaxK HamOoJiee MNpea-
MOYTHTEJILHBIM BapUaHTOM Ji/Is1 PACCMOTPEHHSI BHELLIHEIKO-
HoMmuueckoro criopa [16]. Jlymaercsi, uTo MPUUMHON CTOJIb
BBICOKOTO YPOBHS1 JIOBEPHSl K BbllLIEyKa3aHHOMY HHCTUTYTY
SIBJISIIOTCS €70 OECCIOPHbIE MPEUMYLIECTBA.

OnHO M3 TIaBHBIX JIOCTOMHCTB MEXKIyHAPOJHOTO KOMMEp-
4ecKoro apouTpaa MpeacTaBieHo TeM (PaKkToM, 4TO 3TO Tpe-
Tefickas popma pazpelenns crnopoB. [aBHast iess MKA co-
CTOMUT B TOM, 4TOObI pa3pelluTh CIOpP COMIACHO BOJIE CTOPOH.
JlanHoe o6CTOSATENBCTBO MPE3IOMUPYET, UYTO B pelUeHHsX
MEXKJIYHAPOJTHOTO KOMMEpPUYECKOro apouTpaxka OyneT OTCyT-
CTBOBATb MPEJIB3ATOCTb, OCHOBAHHAS HA HALMOHAJLHOM MPH-
3Hake. M poccuiickue, U 3apyOekHble ydeHble OTMeyalor,
YTO MEXKIAYyHAPOJHBIH KOMMEpPUECKHH TPeTEeHCKHI OopraH cy-
LIeCTBYeT KakK HauboJjiee ONTHUMasIbHBIN W MOJUTHYECKH HEH-
TpaJibHbI Cr10cOO paccMOTPEHUs] KOHMIIMKTHBIX CHTYallMi
MeXJly cyObeKTaMu M3 pa3HbIX rocyaapcets [6, ¢. 166]. Cro-
POHBI, yKa3biBasi B apOUTPAKHOM COTJIAlIEHHH apOUTPaxKHYI0
(hopMy mpaBocyaHsi, C OIHOH CTOPOHBI, Peau3yIoT CBOE MPaBo
Ha pa3pelleHus cropa B paMKax BbIOpaHHOH HMH npoLeccy-
aJIbHOM JIEHCTBUTEIBHOCTH, @, C APYrOH CTOPOHBI, HCKJIIOYAIOT
IOPUCIMKIMIO HALMOHAJBHBIX CYIOB, HE JOIYyCKas Mpenmy-
LIECTBO TOTO XO35IUCTBEHHOr0 06pa3oBaHusl, HA Ubed Teppu-
TOPUH HAXOIUTCS CYJI.

Bwmecre ¢ TeM, ellle OHUM BaXKHBIM [IPEUMYLLECTBOM ME2XK-
JlyHapOHOIO KOMMEPYECKOro apOuTpazka siB/IsieTcsl [IPHHLIUIT
KOH(HUIAEHIMANBHOCTH, KOTOPBIM PYKOBOJCTBYIOTCSI  CYIbH
NPU OCYLLECTBJIEHHH caMoro cyieGHOro pasdupaTe/bCTBa,

MHO2KEeCTBO
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TaK W IMPH BbIHECEHMH apOUTpaxKHOro petuenus. JaHHbH
MPUHLIKIT HALLeJ CBOE OTPaKEeHHE BO MHOTHX [TPABOBbIX aKTaX,
Harpumep, B ryHkre 46 [TpaBui apGurparka MexkyHapOJIHbIX
KOMMEPUECKUX CropoB 1pu ToproBo-npoMbli/IEHHOH NaJjiaTe
Poccniickoit @enepaunn (nanee — Ilpasuna MKAC npu
TIIIT P®) [19]. HdeficTBUTENBbHO, MHOTHE CYOBEKTbI MEKILY-
HapOJHON YKOHOMHUYECKOH 1eSTEJbHOCTH He KeJaloT, YToObl
vH(opmalus 06 X ydacTHH B cyieGHOM mpouecce, O Mpej-
MeTe Cropa WJH O BO3MOXKHOM HETaTHBHOM pellieHHH Obliia
M3BECTHA ILIMPOKOMY KPYTY JIHIL. DTO MOXKET MOBJIUATDH Ha jie-
ITEJILHOCTh YYaCTHUKOB cyneOHOro pasbuparesnbeTBa. Tak,
HanpuMep, CBELCHHS O BO3MOXKHBLIX Pa3HOMIACHAX MEXKIy
KOHTpareHTaMu MOTryT HeGJ1arornpusiTHO MOBJMATL Ha OUp-
JKeBble KOTUPOBKHU [9, ¢. 352].

CToUT TaKkKe OTMETHTb TaKoe BaKHOE TMPEHMYLIECTBO
MeXJIyHapOJHOTO KOMMEepUYeCKoro apOuTpazka, Kak Hedop-
MaJlbHbI  XapakTep Tperelickoro npouecca. [lpouenypa
B MEXK/yHapOAHOM apOUTPaKHOM OpraHe He OTArollleHa MHO-
FOUMC/IEHHBIMA HOPMAMH M MPaBUJIAMH, 3aTPYAHUTENbHBIMH
JUISl IOHWMaHHUS1, HarpuMep, 3apyOeKHbIM NapTHEPOM. ITO,
B CBOIO 0U€pe/lb, 1€1a€T BO3MOXKHBIM PACCMOTpEHHE Cropa 3a
6oJiee KOPOTKOE BpeMsl.

Kpome Toro, HeoOXOAMMO yKasaTb, YTO MexK1yHapOaHbIi
KOMMEpYECKMI apOuUTpaxK — 3TO CHEeUHaJU3UPOBAHHbIN
OpraH /Jisl pACCMOTPEHHUS ONIPE/IeJIEHHOTO Kpyra CII0OpoB, BbITe-
KaloLLMX U3 MEXK/yHAPOAHBIX TOProBbIX oTHOWEHHH. Kaxkplit
UHCTUTYLIMOHAJIbHBII MEXKAYHAPOAHBIN apOUTPAXKHbBII LIEHTP
MMeeT CMUCOK apOUTPOB, B KOTOPbIH BKJIOYEHBI MPOdeccro-
HaJIbl CBOETO JleNla, HMeIOlINe KOMOCCANbHBIH OTBIT B cthepe
YPEeryJHpOBaHHsl MEXKIAYHAPOAHO-TOProBbIX cropoB. B yact-
Hocru, B cnucok apourpos MKAC npu TIIIT P® Bxoasr
IOPUCTBI C MUPOBBIM HMEHEM, JIOKTOpa Hayk M rpodeccopa
He TosibKo 13 Pocenu, Ho takke w3 CLUA, BenkoGputanuu,
[Iseituapun u apyrux crpan [19].

Onuum 13 maBHbIX Tpenmyliects MKA siBasietcst okonua-
TeJIbHBIN XapakTep pelieHHst apOUTpaXKHOro HHCTHTYTa. B co-
OTBETCTBHH C ero (pyHIaMeHTa bHBIM TPUHIUIIOM res judicata
pelleHHe MEeXIyHapoJAHOro KOoMMepueckoro apOuTpaxa
OKOHYATEJIbHO, HE TMOJJIEKHUT TEPECMOTPY MO CyLIEeCTBY WJIH
M3MEHEHHMIO, a TaKxkKe 00513aTesIbHO K HCroiHeHu 0. [Tpuniun
res judicata mpusnan GosbiHCTBOM cTpaH. Tak, B perieHnu
Bepxosnoro Cyna CHIA B nene Hall Street Associates. v.
Mattel, Inc ycranossieno, uto pelieHne apoUTpaxKHOTO Cy/a
He MOXKeT ObITb 11€PeCMOTPEHO rOCY/IapCTBEHHBIM (B J1aHHOM
Jesie pailonnbim (District)) cynom, naxke npu HajauuUK HaCTO-
SILLIETO MOJTHOMOUHS B apOUTPAXKHOM comateHuu [22].

HeoGxonnmo ykasarhb, 4TO B COOTBETCTBHH C TeM (DAKTOM,
4To crop OblI NepefaH B apOUTpaKHbIF OpraH Ha OCHOBaHUH
BOJIM CTOPOH, pelleHHe 3apyOexKHOro apOUTPazKHOTO opraHa
JIOJIKHO MCTIOJIHATLCS KOHTpAareHTaMu B J106POBOJIBHOM T10-
psinke. Tak, cornacHo crathbe 46 ApGUTPAXKHOTO periaMeHTa
apOUTPaXKHOTO MHCTUTYTa TOProBo# majatbl r. CTOKrosbMa
CTOPOHbI 00513aHbl UCIIOJIHATL 0€3 MPOMeJICHUsT KaxK10e ap-
ouTpaxkHoe peuteHde [1]. Cxoxast HOpMa MNpPUCYTCTBYET
B nmyHkTe 42 [1paBuina MKAC nipu TI1IT P® [19]. Onnako Ha
npaKTHKe Tpourpasliasi CTOPoHA He Bceraa J10O6pPOCOBECTHO

MCIOJIHSET BbllIeyKazaHHoe 00513aTesbeTBo. FIMeHHo no sToi
npuurHe HauboJiee 3HAUMMbIM PEUMYLLECTBOM MeXKyHa-
POZHOTO KOMMEPUYECKOro apOUTpazka siBJseTcst crieliabHbli
MexaHuaMm, obecreunBarolInil peanusaiuio periennii MKA
MpaKTHUECKH B JI060M rocyapcTse MUpa.

DyHiaMeHTabHbIE TIOJNIOXKEHUS MeXaHu3Ma peasin3alliu
pelleHHil  MeXKIyHapoJHOro KoMMepyeckoro apOuTpaxka
Oblii BorJiollleHbl B KOHBEHUMH O MpU3HAHUH W TIpUBe-
JICHUH B MCTOJHEHHE MHOCTPAHHBIX apOUTPAXKHBIX PElICHHH
1958 r (nanee — Hb}O-I;IOpKCKaﬂ Kougennus 1958 r.). Co-
rnacHo cratbe 111 nannoro nokymeHTa Kax/aoe rocyiaperBo-y-
YACTHHK UMeeT 06513aTe/IbCTBA M0 MPU3HAHHIO apOUTPAKHBIX
pelleHHl Ha CBOEH TEPPUTOPHU M HCIIOJHEHHIO BbILIEYKa-
3aHHbIX PeLIeHHH B COOTBETCTBMH C HALMOHAJNLHBIMH MPO-
LeccyasbHbIMM HopMaMu [5]. Baiaronapsi Tomy, uTo yyacTHHU-
KaMHu JIaHHOH KOHBeHLUH siBasiercs 159 crpaH (B ToM uucie
u Poccust), pelueHnst MexKAyHapoAHbIX apOUTPaXKHbIX CYI0B
HaMHOTO MPOILe HCTIOJMHHUTD, YeM pellieHHe JIIo60ro rocyaap-
CTBEHHOTO Cy/la, MOCKOJIBLKY JUIsl 3TOro Tpedyercst paTH(HIHM-
POBaHHLIN MeXKIyHapOAHbIA OroBOp O B3aUMHOH MpPaBOBOK
nomoluu. B oTcyTcTBHE TakKoro 10roBopa BO3MOXKHA peajiu-
3alus cye0HOr0 pellleHUst MOCPEICTBOM MPUMEHEHUS MeXK-
AyHaponnslx npunuunos [23]. Tak, nampumep, ObLIO BHI-
HeceHO ompefesnieHne Beiciiero ap6urpaxHoro cyma ot 7
nekabpsi 2009 r., o6s3bIBalolllee UCMOJHUTL pellleHre ToJi-
JIAHJICKOTO  Cy/la, PYKOBOJACTBYSICH MEXKIYHAPOJAHBIM TPHH-
uunom B3auMuoctu [14]. Ho 310 ckopee uckitouenue u3 npa-
BUJIa, YeM HOpMa MOBEJEHUS TOCYapPCTBEHHBIX (B TOM YHCIIE
POCCHHCKHX ) CY/OB.

Hacrosiiasi KoHBeHlus siBJsieTCs TPUMEHHMOH K JItO-
00My HMHOCTpaHHOMY apOHTpPa:KHOMY peLIeHHIo, He pas-
JM4asi pelleHust MOCTOSHHO AEHCTBYIOLLETO WJIM pellieHUs
BpeMeHHOro apoutpaxkHoro opraHa. OjHaKO, CTOMT OTMe-
TUTb, UTO PElLIEHUS TOCYAAPCTBEHHBIX CYI0B HE MOTYT ObITh
UCIIOJIHEHBI U MPU3HAHbI COMIACHO HacTosilel KoHBeHIIHH.
[1pu 3ToM B cyneGHOI NpaKTHKe MOTYT BCTPEUaeTCes MpaBo-
NPUMEHHUTENbHbIE aKThl, ColepzKalle B cebe HEKOPPEKTHOE
ykasanne Ha HopMbl Hbio-Hopkekoit Konsenunn 1958 .
NPU PaCCMOTPEHUU 3asIBJECHHUI O NMPU3HAHUE U TPUBEACHHE
B HMCIOJHEHUE pelIeHHH HHOCTPAHHOTO TOCYAapPCTBEHHOTO
cyna [22, c. 20].

ComacHo TeppUTOPHANIBHOMY JIEHCTBHIO Hb}O-I;IOpKCKOﬁ
Konenunn 1958 1. npusHaTh ¥ HCMIOJIHUTL HHOCTPAHHOE ap-
OUTpayKHOE peLIeHHE MOXKHO Ha TEPPUTOPHH J10OOro ro-
Cy/lapCTBa, B HE3aBUCUMOCTH OT TOTO (hakTa, fBJSETCs JIH
JlaHHas CTpaHa y4aCTHUKOM KOHBEHUMH Wik HeT. Ho npu atom
y FOCYJIapCTB OCTAETCS BO3MOXKHOCTD MPH paTH(HUKALIUK CJIe-
JIaTb OTOBOPKY K YKa3aHHOMY MEXKIyHApPOJHOH aKTy W TpH-
MEHSITb €ro M0JI0XKEHHsI TOJBKO K apOUTPaXKHBIM PELLICHHUSIM,
BbIHECEHHBIM Ha TEPPUTOPHH CTPAH-YYaCTHULL, JUOO B COOT-
BETCTBMH C OJIHUM W3 TIABHBbIX MPUHLMIOB MPU3HAHUS JIO-
60T0 MHOCTPAHHOTO CyIeGHOro pellieHHs] — ¢ TPHUHIIUIIOM
aaumuoctd. Tak, CCCP, parucdmunpys Hbio—Hopkekyio
Koupenuuto 1958 1., cienaJ 3asiBjieHHe 0 TOM, 4TO PU3HAET
apOUTpa)KHble pELLeHUsT CTpaH, He SIBJISIIOLIMXCS Y4aCTHH-
KaMH H3BECTHOTO YHU(DUIIMPOBAHHOTO MEXKYHAPOAHOIO aKTa,
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TOJILKO B yCJIOBUSAX pakTHuecko# B3aumHocT [21]. Takum
o0pa3oM, JlaHHasi OroBopKa jelcTBUTesbHA W st Poccun,
KaK JJisl CTpaHbl—rpaBonpeeMHuilbl. OJHAKO KOJMUECTBO
cTpaH-ydacTHull Heto — Ijlochxofd Kousenuuu 1958 r. no-
CTOSIHHO pacTeT. B yKazaHHbIX oO6cTOsITeNbCTBAX TIOOAJH-
3allMd MHPOBOTO COOOIIECTBA aKTYyaJIbHOCTh TAKHX OTOBOPOK
MOCTENEHHO YMEHbLIAETCS].

B coorBerctBuM ¢ panHol KonBeHuued, pelienne mex-
JIYHAPOJTHOTO KOMMEpUECKOro apOuTpaxka MoxKeT ObITb MpH-
3HAHO M MCIIOJIHEHO MO XOAATAHCTBY OJHOH M3 CTOPOH ap-
OUTpaXkHOTO pasbuparesberBa. OHA JI0/KHA MPENOCTABUTD
B KOMIIETEHTHBIA Cy JOJ/KHBIM 00pa3oM 3aBepeHHoe apOu-
TpaxKHOE pelleHHe, a TaKkKe MOMIHHHOE, JTHOO0 HaVIeKALIUM
00pa3oM 3aBepeHHoe apOUTPaXKHOe COrVIalleHHe, B COOTBET-
CTBHHU C KOTOPBIM B apOUTpaxk U Obl1 nepenan crop. JanHbie
JIOKYMEHTbI HEOOXOIIMMO MepeBeCcTH Ha O(UIHANBHBIN S3bIK
cyneGHOTO opraHa, rje UCTpalluBaeTcsl MPU3HAHUE U UCIIOJ -
HeHMe.

Huto-Moprekas Konsenius 1958 . He npeycMatpupaer
crienualbHbIX TpeOoBaHUH K (hopMe apOUTPaxKHOTO peLleHHUs,
WM ero 0053aTebHOTO COOTBETCTBHUS  TMPOLleCCyasbHbIM
HOpMaM CTpaHbl, TMPUHUMAIOIIEH pelleHre O MPU3HAHWH
W NpuBelieHHH B ucrofiHeHue. CjienoBartesibHO, 1aHHOe 00-
CTOSITENILCTBO TIPUBOJAUT K YHU(MHUKALIMK U COJIHKEHUIO CTPaH
¢ auddepeHasbHBIMU IPABOMOPSIAKAMH U TIPABOBLIMH CH-
CTEeMaMH.

Kpome Toro, rocynapctBo npusHaeT ¥ MpUBOIUT B UCIOJ-
HeHHe pelleHUs] MEeXKIyHapoJIHOro KOMMepUYecKoro apou-
Tpaxa COTJIACHO CBOEMy TIpolleccyasibHoMy npaBy. IMeHHO
rOCYlapCTBO yCTAHABJIMBAET KOMIETEHTHBIH OpraH, HMe-
IOLLMH IOPUCIMKLMIO HAa pacCMOTpeHHe 3asiBieHuil. Pelenus
MHOCTPAHHBIX apOMTPaKHbIX OpPraHoB B cdepe MexyHa-
POIIHON KOMMEPUECKOH NeATEe/IbHOCTH Peasu3yloTest Ha Tep-
putopuu Poccutickoit @enepatinu no 3asBjaeHHIO OIHOH M3
CTOpPOH criopa B ApGutpaxubix cynax Poccuiickoi Oenepatinu
(nanmee — AC P®) B coorBercTBHH ¢ TaBoil 31 Apburpaxk-
HOro TIpolieccyasbHoro Koaekca (nanee AITK PD) [2] u pas-
nesiom VIII 3akona PO «O mexayHapoHoM KOMMepPUeCKOM
apbutpaxe» [12].

HeoGxonumo yrounuth, uto B cuiy cr. 241 AITK P® pe-
uieHnsi MKA 10/KHBI ObITh OKOHUATEIbHBIMKU M TIPUHSATBIE
M0 UTOTaM TOJIHOTO KOMIIJIEKCHOTO aHaJjiM3a Jea 1o cylile-
CTBY B LleJISIX MPU3HAHHS W UCHOJHEHHUs] apOUTPaKHOTO pe-
wenusi. JlanHasi umesi MHOTOKpaTHO BCTpeyaercss B Mpak-
tuke AC P®. Tak, B uyacTHOCTH, HacTosiliasi MpaBoBasi
nosauuust Oblia ormeueHa B [locranossenun [lpesuanyma
Briciiero Ap6urpazknoro Cyna Poccuiickoit denepaunn ot
05.10.2010 . Ne 6547/10 [19], kak u B 11. 26 Mnchopmariu-
onHoro nuceMa [Ipesnanyma Briciiero Ap6utpaxuoro Cyna
Poccuiickoit @enepauun or 07.07.2004 . Ne 78 «O630p
NpPaKTHKK TPUMEHEHUs] apOUTPaXKHBIMM CylaMH TpelBapH-
TeJIbHbIX oOecreuntesbbix Mep» [10]. Crenosaresnbio, AC
P® He paccmaTpuBaloT xojlaTalcTBa O MPU3HAHUH W MCTOJI-
HEHWH TIPOMEXKYTOUHbIX PeLleHUH, TaKUX KaK MpUHATHE 06e-
CMEUUTEILHBIX Mep, MPUCY:KAEHHE CyAeOHbIX PaCXOLOB WJIH
JKe OIpeiesieHUs] IOPUCIUKLMY Cy/a.

Kak yxe Obl10 oTMedeHo Bbille, UMeHHO AC PO spiis-
10TCSl KOMIIETEHTHBIMU CyeOHBIMM OpraHaMM, HUMeIOLHMH
IOPUCIMKIIMIO HA pACCMOTPEHHE 3asiBJEHHH O MPU3HAHUU
W TIpUBeJIeHHH B ucrosiHeHnst petienuit MKA. Teppuropu-
asbHasl MOACYAHOCTb YKa3aHHOH KaTeropuu Jes JAeTepMHHHU-
pyeTcsl B COOTBETCTBHH C MECTOM JKHTEJbCTBA MW MECTOM
HaxXOXKJIeHUsl OTBETYMKa, JIMOO, MPH OTCYTCTBHM YKa3aHHON
UH(OPMALIMK, CONIACHO MECTOIOJI0KEHUIO UMYLLLECTBA 101K -
nuka. Murepecen ciydait u3 npaxruku AC Kannuunrpan-
cko# obsactu. B 2014 ropy B ¢y ¢ 3asiBJieHUEM 0 TIPU3HAHUU
¥ MPUBEJEHNH B HCToJHeHHe perieHust Apoutpaxkuoro Mu-
cruryra Crokrosibmckoil Toproso#t ITanater ot 24.09.2010
roga no geny Ne SCC V (124/2007) B OTHOLLEHHUH JIOJIXK-
Huka, [TAO «Ykpradra», o6patuscst Kapnarcku [Tetposieym
Koprnopetiun (Carpatsky Petroleum Corporation) [13]. 3a-
SIBUTEJIb apTYMEHTHPOBAJ TOJBEIOMCTBEHHOCTb HACTOSIIETO
nena npucyrereieM y ITAO «Ykpnadra» numyiiecrBa B Ka-
JIMHUHTpaACcKoM pernoHe. Cyapsl OTKJIOHMJIA JHaHHOE XoJa-
TalCTBO, MOCKOJIbKY 3asIBUTE/Ib TaK M He CMOT JI0Ka3aTb Ha-
JIMUMe MMYyLIeCTBa OTBeTYHKa B KanuHUHrpaackoil oGJacty,
a IIaBHOE, MECTO HaxOXKJIEHHE JOJLKHMKA Obl10 M3BECTHO.
MoOTHBBI BbILIEYNOMSHYTOH MOMBITKA JOBOJBHO MPO3pPAUHbI,
nockosbky [TAO «Ykpnadra» orkaseiBasach MPUHUMATh Ha
cebs 00513aTeNbCTBO AOOPOBOJILHOTO MCTOJHEHHS PELIeHHS
MeXKJIyHapoJIHOro KoMMepueckoro apoutpaxa [20]. Kap-
narcku [lerposieym Kopropefitun takum oGpasom mbitascs
UCIOJIb30BATh BCE BO3MOXKHbIE CMOCOOBI 3alUThl €ro HMY-
ILIECTBEHHBIX MPAaB, HO TPHU 3TOM HEKOPPEKTHO HCTOJKOBAJ
HOPMY POCCHICKOTO 3aKOHO/IaTe/TbCTBA.

CornacHo yactu 1 craten 242 AIIK P® neno o npusnanuu
1 ucrosHenun petenuss MKA pacematpusaercss AC PO no
3asIBJIEHUIO CTOPOHbI, KOTOpPasi BbIMrpaja B MeXKIyHapoil-
HO-KOMMepueckoM criope. Takxke B 9TOl cTaTbe yKa3aHbl 0051-
3aTesibHble JIAHHbIE, KOTOPbIE JI0JKHBI MPUCYTCTBOBATHL B 3a-
SIBJIEHNH.

CTouT OTMETHTb, uTO YacTh 4 craThd 242 COOTBETCTBYET
cratbe IV Hbio-Mopkekoit Konpennun 1958 1., a nMeHHO
B OTHOLIEHUU TPeOyeMbIX MPUJIOKEHHH, TAKUX KaK JOJKHbBIM
00pa3oM 3aBepeHHOe apOUTPaKHOE pellieHHe, a TaKxkKe MOJ-
JIMHHOE, /00 Haalexxalum o0pa3oM 3aBepeHHoe apOu-
TpaykHOe COMIallleHHe, B COOTBETCTBHHM C KOTOPBIM B HHO-
CTPAHHBIA KOMMepUecKUid apOuTpaxk 1 OblI NepeaaH JaHHbINI
criop. YKasaHHble JIOKYMEHTbl HEOOXOAMMO JOJUKHBIM 00-
pa3oM MepeBECTH Ha PYCCKUH fI3bIK.

AC P® paccemarpuBaer 3asiBjieHre O MPU3HAHUH H IPH-
BEJIEHUH B UCIOJIHEHHE pelLleHUs MeKILyHapOJHOTO KOMMep-
4ecKoro apouTpaxa B CpoK He GoJiee OJHOTO Mecsia. Y Hero
OTCYTCTBYET KOMIIETEHIUsI Ha MepecMOTp PpellleHHs HHO-
cTpaHHOro apOuTpazKka mno cyulectsy. JlanHasi Hopma cojep-
xKutest Kak B AITK PD, tak U HEOIHOKpATHO HaXo[uJa CBOe
OTpa)KeHHE B MPAKTHUECKOH IesiTesibHOCTH cynoB. K npu-
Mepy, B nynkre 12 O63opa npakTHKM paccMOTpeHust apOu-
TPayKHBIMH CYJaMH Jell O TMPH3HAHMM W TIPUBEIEHUH B HC-
MOJIHEHHE pPelIeHHH HHOCTPAHHBIX CyAOB, 06 OCTmapHBaHUH
pelleHuil TpeTeHCKUX CY0B M O Bbl1adye HCIOJHUTEJNbHBIX
JIUCTOB Ha TPUHYIUTEJbHOE MCIOJNHEHHE pelleHUd TpeTeil-
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cKuX cyoB ot 22.12.2005 . Ne 96 otmeueHo, uto AC PO 3a-
npelleHo oleHuBath periennsi MKA B yactu nHO¥, Hexesn
OTCYTCTBHE JIMOO HAJHUMe OCHOBAHWH ISl TIPU3HAHUS U HC-
nosiHeHust Hacrosiero petienus [12]. B onpenenennu Cy-
ne6non xoserun Bepxosnoro Cyna Poccuiickoit Denepannn
(nanee — BC P®) or 14 uionsi 2017 roga Ne 305-2C17—
2111 ormeueHo, 4To Ccyne6GHBIN OpraH MepBOH WHCTAHIMH He
MMeJl TIOJIHOMOYMH Ha (DaKTHUECKUH MepecMoTp pelleHus ap-
OUTPAXKHOTO LEHTPA, MOCKOJIbKY 06paTHOE MPOTHBOPEUHUT 3a-
koHonaresbetBy Poceuiickoin @enepaunu  [15]. Takum 06-
pa3oM, He BbI3bIBAET HUKAKOTO COMHEHMS, UTO KOMIETEHIIHS
AC P® orpannvena mpoliieccyanbHbIMH paMKaMH, U OH He
MOZKET TPOU3BOJIUTH TE€PEOLIEHKY J0BOJOB YYaCTHUKOB pas-
OUpaTesbCTBRA.

[To utoram cyne6Horo npotiecca eAMHOIMUHBbIM CY/IbeH Bbl-
HOCHTCS OTpeJIeIeHHe COMIACHO HOPME POCCHHCKOro IMpasa.
Hacrosiiee onpenenenyie MoxKeT 6bITh 062Ka/0BaHO Ha MPO-
TSKEHUH OJIHOTO Mecsilia B MOpsiIKe KacCalllH.

[IpuHynuTesIbHOE HCIIOJMHEHHE PELICHHS] MeXKIyHapoll-
HOIO KOMMEpPYECKOro apOuTpaka MPOMCXOIUT B COOTBET-
ctBun ATTK PO u @3 «O6 ucnosHUTEIbHOM POU3BOJCTBE »
Ha OCHOBAHWH HUCIMOJHUTEJNBHOTO JiucTa. PellieHre HHOCTpaH-
HOr0 KOMMEPUECKOro apOUTpazka MOXKET ObITh HCIIOJHEHO Ha
Tepputopu PO B TeueHMH Tpex JieT, HO TPHU HaJMUUH yBa-
JKUTEJILHBIX MPHYMH YKA3aHHBIH CPOK MOXKeT ObITb BoccCTa-
HOBJIEH [2].

B nepuon ¢ 2008 no 2017 rona B uesiom no Poccuu 6bL10
noJaHo 472 3asiBjieHUst B KOMIIETEHTHbIE OpraHbl I TpHU-
3HAHUS W TMPUBEIEHHS B UCHOJHEHHE HHOCTPAHHOrO apOu-
TpaxkHOro pelueHust. M3 Hux 60J/bILIMHCTBO, @ MMEHHO 378 3a-
siBsieHui, Oblin AC PO ynosnietsopenbl [4]. CienoBaTesibHO,
aHaJIM3UPYsl YKa3aHHble JaHHble, MOXKHO OBOPUTb O J0CTa-
TOYHO BbICOKOM npolenTe (okoso 80 %) peann3oBaHHbLIX
peLIeHUI MeXKIyHapOoAHbIX apOUTpakHbIX LeHTpoB. Hacro-

Jlutepatypa:

SILIMH aKT 1aeT OCHOBAaHHME yTBEP:K1aTh 00 OTHOCHTEJLHON
NpoapOUTPaxKHOCTH POCCHHCKUX CYI0B U O BbinojiHeHnH Poc-
cuiickoit Pesiepatinert 06513aTebCTB, MPUHSITHIX Ha cebst B CO-
OTBETCTBUU C Hbe—IZOpKCKOﬁ Kousenuueit 1958 r. no um-
NJeMeHTallud B HAUMOHAJbHBIH MPABOMOPSIOK pPelleHHH
MKA.

Takum o6pazom, HeobGxomuMo 00603HAYNTL HauboJee
BaKHbIE T10JIOJKEHHsI, KOTOpble JOJUKHBI ObITh yUTeHbl MPH
aHa/lM3e TaKoro MHCTUTyTa Kak MeXKyHapoIHbll KoMMepuye-
CKHH apOUTpazK, a TAKXKe YCJIOBUH NPU3HAHMS U NIPUBEICHHS
B HCTIOJIHEHHE ero pelleHnid. MexkayHapoaHblii KomMepue-
CKUI apOUTpaxK MPeACTaBJsieT COO0M CrelHaNu3uPOBAHHbIN
OpraH, HarpaB/ICHHBIH Ha pacCMOTPeHHEe H paspelleHHe
CIIOPOB BO BHEUIHETOProBOH cdepe aeaTesbHOCTH. OcHO-
BAHHbII HA AaBTOHOMHUM BOJIM CTOPOH U JEHCTBYIOLIMH HA OC-
HOBaHWHM apOUTPAXKHOTO COTVIALLEHHs], OH B TO »Ke BpeMsl Mojl-
YHHEH HAaMOHAJIbHOMY MPOlleCCya bHOMY MPABY.

Taxke HE0OXOAMMO YMOMSIHYTb, UYTO HAa CErOJHSILIHUN
JIeHb YYaCTHUKH HHTEPHAIMOHAJBHBIX TOPrOBBIX OTHOLIECHHH
B Poccun 1 3a pyGexkom paccMaTpuBaloT oOpalleHue B Mex-
JlyHapOJHbIA KOMMepUeCKUH TPeTeHCKUI opraH Kak HanboJiee
MPEANOUTHTE/ILHBIN BapHaHT paspellieHusi crnopoB. OHM HC-
XOZISIT U3 €r0 MPEUMYILIECTB, OJJTHUM M3 KOTOPBIX SIBJSIETCS Me-
XaHW3M TPU3HAHUS U MPUBEJEHHUS] B MCMOJHEHHE pPelIeHUH
MesKIyHapOIHBIX apGuTpaykeii mocpeacTBom Huto-Mopkekoi
Kousenuuu 1958 1.

Ha reppuropuu Poccuiickoit ®eniepaiiyu perieHusi Mex-
JyHApPOJIHbIX TPETEHCKUX OpraHoB [MPH3HAIOTCS M TPHUBO-
JISITCSl B IGHCTBHE COTIACHO MEXKIYyHAPOAHBIM COTALIEHHSIM,
a raxke AITK P®. Heo6xomrmo yKasaTk, 4To HacTosIas CH-
creMa (PyHKLIMOHHUPYET Ha BLICOKOM YpPOBHE, YTO oOecreuu-
BaeT coOJItoleHHE 3aKOHHBIX MpaB U MHTEPECOB CTOPOH, OT-
CTOSIBILIMX CBOIO MO3HUIIMI0 B MEXKYHAPOJHOM apOUTPaKHOM
opraxe.
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PasBuTue NpuHUMNA Npe3yMnLuuu HEBUHOBHOCTH
B COBETCKUIA M MOCTCOBETCKMI Nepuosa

Hepbaiino EneHa AHapeeBHa, CTYAeHT;
HayuHblit pykoBoanTens: OMensaHeHKo Mapus EBreHbeBHa, cTaplwnin npenofasartenb
BnapMBOCTOKCKMI rocyfapCTBEHHbII YHUBEPCUTET IKOHOMUKM U CepBUCa

Cmames nocssaujera aHaiu3y npasosslx ACNeKmos, NPUMeHeHUs NPe3yMnyuL HeGUHOBHOCMLU 8 [J20N08HO-NPOLeC-
cyarviom npase Poccuiickoti Pedepayuu u CCCP. B ye0108HO-npoyeccyasbHOM npase APpUCymemayem mMHoIecmso
npobdaem u npobesos, CBA3AHHLLX ¢ pearudayuell 0aHH020 NPUHLUNA Ha npakmuke. Hx peuierue 00AHHO cmamy npu-
opumemmuotl 3adauetl 3aKOHOOAmMesbem8ea npu 0aLbHeluLem PeeyiuposaHULL [JeOL0BHO20 U YeOL0BHO- IPOUECClYab-

HOCO npasa.
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I‘OBopﬂ 00 aKTyaJIbHOCTH JJAaHHOH TE€Mbl, CTOMT MOHUMATh,
uTo J1I00O0H I0PUCT U JlaxKe TPaxKIaHUH XOTh pa3 B CBOEH
JKH3HM CJIbllIaJ O TPe3yMIIMH HeBUHOBHOCTH. Benb 310 OC-
HOBOIOJIATAIOMH MPUHIIUT COBPEMEHHOTO YrOJI0BHOTO MPO-
necca. [lostomy Tema J0BOJIBHO aKTyasbHA Ha JAHHBIH MO-
MeHT. Tak e, akTyaJbHOCTD Tpelonpe/ieeHa, Npexkie Beero,
TeM, UTO B paccMaTpUBaeMoM Borpoce HauboJiee 0CTpo Mpo-
SBJISIETCS TIPOTHBOPEUME B3WISI0B € TEOPETHUECKOH TOUYKH
3pEHHs], JIEHCTBYIOLIETO YrOJOBHOTO M YrOJIOBHO-TPOLECCY-
a/IbHOTO 3aKOHOAATENbCTBA, a TaKXKe TPaBONPUMEHUTEIbHON
npakTHKU. B naHHON paGoTe Mbl MCCIELyeM TEHACHLMIO pas-
BUTHSl TMPHHUMIA [PE3yMILUHMH HEBMHOBHOCTH, €ro Cylll-
HOCTb, [POBEJIEM NapaJijiesib MPUMEHEHHs JaHHOTO PUHLMIA
B CCCP u B P®. Takum 06pa3om Mbl CMOXKEM BbISIBUTb KaKHe
’Ke npoOJieMbl NPH MPUMEHEHHH MPHHIKNA MPe3yMITIHH He-
BUHOBHOCTH BOo3HUKa/u B nepuog CCCP u Bo3HHKAIOT B Ha-
cTosi1lee Bpemsl.

HecmoTpst Ha 10BOJIBHO J0JIIYI0 HCTOPHIO CBOETO CTAHOB-
JIEHUs] X PA3BUTHSI, TIPUHLIMIT IPE3YMILIMA HEBUHOBHOCTH BCE
ellle UHTEPNPETUPYETCs HEOMHO3HAUHO U MO3TOMY HCIOJIb3Y-
eTcsl JIOBOJIbHO HeorpesiesieHHo. B npaBoBol u o0liecTBeH-
HO-TIOIMTHYECKOH JIuTepatype o0pauaeTcss MpUCTalbHOEe
BHMMaHHE Ha CTOJb BaXKHYIO Belllb, KoTopas obecreun-
BaeT 3aLUTY JIMYHBIX T1paB M CBOOOJ, & HUMEHHO — MPHHLMI
NpPe3yMILMHY HEBUHOBHOCTH, €0 CyLIHOCTb U 3HAYEeHHe.

[IpoGsiema rapanTuu npas, cBOOOJ M 3aKOHHBIX HHTEPECOB
JIMUHOCTH B YTOJIOBHOM CYJONpPOU3BOJCTBE SIBJISIETCS] HaH-
6oJiee aKTyaJbHOH M OCHOBOIOJAralOLIed COBPEMEHHOH Tpa-
BOBO#1 npobsiemoit [1].

Hannune mpuHIMna mpesyMnUMH HEBHHOBHOCTH B Yro-
JIOBHO-ITPOLLECCYaJIbHOM 3aKOHOIATENbCTBE TOCYlapeTBa 3TO
nokasarte/lb LHMBUJIH30BAHHOCTH B rocyaapcrse. PaHo uiu
MO3/HO 3aKOHOTBOpPEL| JOJKEH MOHSTb OfIHY MPOCTYIO HC-
THHY — «II0Ka He OyJeT J0Ka3aHa BMHA 4YeJ0BeKa, CUHTATh
1 06pallaThesl ¢ HUIM Kak ¢ BUHOBHBIM — HE3aKOHHO». 3a-
KOHOJATeJIbHO KaK IPHHLMIT YTroJIoBHOrO rpotiecca B Poccun
Oblia 3aKkpereHa Juiib HefnaBHo [2]. [lpesymmniys HeBH-
HOBHOCTH He Bcerjia Obljla IPaBOBbIM sIBJIEHHEM W He Bcerja
paccmartpuBasacb B KJOUe TPHHLHMNA YTOJOBHOTO T1PO-
tecca. [Tonauasy npaBonpuMeHHUTENH HCITONB30BAJN JaHHBIH
TMPUHIUT HA HHCTHHKTHBHOM YPOBHE, U3 MOGYKAEHHH UyBCTB
I'YMaHHOCTH W CIPaBEJIMBOCTH, KOTOpPblE 3aKJ/ajblBaJHCh
B CO3HAHHME YeJ0BEKA BEKAMH MOCPEICTBOM PEJMIHO3HBIX
JIO'MAToB, YUeHHH NPEJIKOB U T. [1.

Bce Mbl noHHMaeM 3HaueHHe CJI0BA < HEBUHOBHOCTb», HO
He Ka)</Iblil TOHUMAET, UTO JKe TAKOe MPe3yMIILHSI.

[Ipesymnuust npeacrassieT coOOH MpPeMIoJoKeHHe, KO-
TOpoe OyAET CYMTATbCS WCTHMHHBIM [OKa He OyleT J10Ka3aHo
o6patHoe. [ToJsyuaercsi U3 BCero 3Toro Mbl MOXKEM c/leJlaTh
BbIBOJ, UTO YEJIOBEK COIIACHO I1Pe3yMIILHH HEeBUHOBHOCTH
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TpejriosaraeMo HeBHHOBEH, MOKa ero BUHA O(HIHAIBHO He
GyleT Jl0KasaHa, TpUH 3TOM JOJ/DKHBI ObITh COOJIIONEHBI BCe
TpeGOBaHKsl  YrOJOBHO-IPOLECCYAJbHOTO  3aKOHOMATEb-
cTBa Mo c6Opy OTHOCUMBbIX, JIOMYCTUMBIX W JIOCTOBEPHBIX J0-
KasaTesNbCTB MO JleNy, Ha KOTOPBIX GyAeT MOoCTpoeHo oOBH-
HeHue. McenenyeMblit HAMH MPUHLKIT UMEET MHOTOBEKOBYIO
ncropuio. [lepBast opMyJHpOBKa MpPe3yMNIMH HEBUHO-
BHOCTH B IIPABOBOM acriekTe GepeT CBOe HayaJlo ellle U3 110-
HSITUST <TIPE3YMITLUH T06PONOPSIOUHOCTH» OHA PUMEHSIIACh
NpH pa3pellieHHd UMYLIECTBEHHbBIX COpoB. PUMCKHUI 10pHCT
[TaBen B Il Beke H. 5. chopmyupoBasn mpasuo: ei incurnbit
probatio, qui dicit, non qui lie-gat, kotopoe o3Hauaer, uTo
JI0Ka3bIBaTh CBOe OOBHHEHHE JI0/KEH TOT, KTO MX BLIIBUTAET,
a He TOT, KOro 0OBHHSIIOT. DTO BIOJIHE JIOTHYHO U CIIPABE-
JIUBO, TaK KaK HeJb3si 00sI3bIBATh UeJIOBEKA JI0KA3bIBATH CBOIO
BHUHY, JIHGO CBUIETENbCTBOBATL NPOTUB cebsl, a MOTOM HECTH
3a 3To HaKasaHue. Ecn HakasaHne 3a MpecTymnJ/eHne B HHTe-
pecax Koro Jin6o, To TOT U JOJKeH 06ecrneynBaTh CBOM CO6-
CTBEHHbIE HHTEpPECHl, TO eCTb J0Ka3blBaTh, YbIO-JMO0 BHHY.
Co BpeMeHeM T0sIBUJIACH HEOOXOIUMOCTD B HEKOTOPbIX Ipa-
BOBbIX HM3MEHEHHUsIX, M TPE3yMIILHUsi J0OPOIOPSIOUHOCTH
TpaHchopMUpOBasiach B MPE3yMIIHI0 HEBUHOBHOCTH U B T10-
CJIEIYIOIIEM CTaJj1a TPUHIIUIIOM YTOJIOBHOTO Mpoliecca.

B ucropun Poccun otiesibHble TOJOXKEHUS MPHUHIIKTIA
Mpe3yMITIMY HEBHHOBHOCTH MOXKHO HaHTH B 3aKOHOJA-
TeJbHbIX akTax, u3nanubx eue B XVI Beke. B uacrHocty,
B CoGopHoM yJoxkeHHH 1649 r. ykasbiBajoch, UTO €CjH
KTO-TO TpHUBeJET yOUuillly nin pa3boiiHuKa, a Te CTaHyT 06BH-
HATb NPUBEJIINX UX B COBEPILIECHHH TAKUX KE MPECTYTIEHUH,
TO 3TUM OOBUHEHHUSIM HE BEPUTD [3, ¢. 266].

Ho, ecqi roBopuTh B IKPOKOM MOHUMAHHH, TO TPHHIIAII
Mpe3yMITINKY HeBHHOBHOCTH Obll BBeleH B Poccun nmnepa-
tputieit Exarepunoit [l B 1767 r. B Hakase komucenu o cocras-
JIEHUH NPOEeKTa HOBOToO yJoxkeHUs. OHA BbICTynasja TMpOTHB
J0OBbIBAHUS JIOKA3aTeJbCTB, OOJMUAIONINX BHHOBHOTO B CO-
BEPIIEHUH NPECTYIJIEHHS, C TOMOLIBIO MBITOK U CUUTAJA, YTO
Jydiie onpapaath 10 BUHOBATHIX, ueM OOBHHHMTL OHOTO He-
BHHOBHOTO. [1OMBITKH 3aKPENUTh 3aKOHOAATENLHO TTPUHIUI
MPe3yMITIUY HEBUHOBHOCTH MPEANPUHUMAIIKCh U nocsie Eka-
teputibl II. Tak, B ¥Ynoxkenun o Hakasanusix 1845 r. B mase
3 «O06 onpenieJieHUH HaKa3aHUH 110 MPECTYTJIEHUSIM» ObLIO
YCTaHOBJIEHO, YTO HaKa3aHHe 3a TPecTyreHHe MOXKeT ObITh
OTpesiesIeHO CYZIOM TOJILKO TOTJa, KOIJia COBeplleHHe Tpe-
CTYIJIEHUs] < HECOMHEHHO JI0KA3aHo», a 0OBHHEHHE B COBep-
ILIEHUH [PECTYIIEHUST «JI0JKHO ObITh BMEHEHO MOICYIMMOMY
WJIH MOJICY/IMMbIM B BUHY» [4, ¢. 243].

U B 3aBepiiennu cyne6Ho# pedopmbl, mpoBoaumoii B XIX
BeKe, MOJIOKEHHE O TPe3yMIIUH HEBUMHOBHOCTH ObLIO 3a-
KperJieHo B YcraBe YToJIOBHOTO cyjonponsBojcTea 1864 r.
B O6umx nosoxeHusix YcraBa YroJIOBHOTO CyIONPOU3BOJL-
cTBa ObWIO 3aKPEIIEHO, YTO HUKTO He MOXKeT ObITb HaKa3aH
3a npectyrJjieHne, He Oy/1yul OCy»K/IEHHbIM K HAKa3aHHIO TIPU-
rOBOPOM, BCTYMHUBIIHUM B 3aKOHHYIO CHJTY.

Oxkrabpbekast pesodiouust 1917 1. nosjeksa nepeoleHKy
TIOJIO?KEHHUST O TIPE3YMITIIMM HEBUHOBHOCTH B YTOJIOBHOM TIPO-
iecce. B cOBETCKOM yroJIoBHOM Mpollecce JaHHBIH TPUHIHUI

JI0JITOe BpeMsi He TPU3HABAJICS U CUUTAJICS HEOTbeMJIEMbBIM
snemMeHTOM GypaKyasHoro npasa. B. C. TaneBocsin yTBepxaad,
YTO «IIPE3yMIILHs HEBUHOBHOCTH He HYXKHa COBETCKOMY yro-
JIOBHOMY TIpOLleCCy, CUHTaJ €ro JHillb 3aKOHOAATEJNbHbLIM
NPeANoaoKeHHeM, KoTopoe onposepranock B 80—90 % cay-
yasx; BUHOBHOCTD JIM1A, KOTOPOE Ha OCHOBAHUH COOPAHHBIX
Mo JieJly J0Ka3aTebCTB MPUBJEKATOCh K YrOJOBHOH OTBeT-
CTBEHHOCTH, Kak IPaBWJIO, B JaJbHEHIIeM TOATBEPK/IA-
Jgack» [, c. 32—33].

Ho Hecmotpsi Ha 3To oHa mpoao/Kaia IeHCcTBOBATD, MO-
ckoJsibky B Jlekpere «O cyne» 1917 r. onpenesieHo — B ¢yJ10-
MIPOU3BOJICTBE MPUMEHSIOTCS paHee JeHCTBOBABILIME 3aKOHDI,
€CJIM OHM TIPSIMO He oTMeHeHbl. B crathe 8 Jlekpeta «O cyne»
1918 r. npsimo yKa3biBa0Ch, UTO CyJ0TPOU3BOJICTBO 10 TPaK-
JIAHCKHUM U YrOJIOBHBIM JIeJIaM MPOUCXOAUT Mo npasusiam Cy-
ne6HbIX ycraBoB 1864 ropa. M3BectHa cyneOHasi npakTHKa
20-x rr. XX B., nepuoja, Korjaa HoOpMaTHBHbIE aKTbl HE COJlep-
»KaJlk HE TOJILKO TEPMHHA TPE3yMITIHS HEBUHOBHOCTH», HO
U TI0JI0XKEeHWH, COCTABJISIIONINX ee ColeprKaHHe, U3 KOTOPOH
cllelyet, 4To (DAKTHUECKM CYIbl PYKOBOACTBOBAJIUCH YKa-
3aHHBIM MTPUHLIUIIOM

PaccmaTpuBast 1€fiCTBHE MPHUHLMIA TPE3YMIIIUH HEBH-
HoBHocTH B CCCP HeoOX0IUMO YUUTbIBATH M3MEHEHHs He
TOJIBKO YTOJIOBHO-TIPOLIECCYaIbHOTO 3aKOHOJATENLCTBA, HO
1 YTOJIOBHOTO.

YrososHbii Kogeke PCOCP 1922 r. B ¢r. 27 BbleJsia 1Be
KATeropuu MPECTYIJIeHHH: HarpaBJeHHble MPOTHB YCTAHOB-
JIEHHBIX Pab04e-KPECTbHCKON BJACTH M OCHOB HOBOTO TIpa-
BOMOPSI/IKA, KOTOPbIe TIPU3HABAJIUCH €10 HauboJiee ONnacHbIMU
¥ BCe OCTaJIbHble npecTyryieHust. [Tosaraem, uto peanusaiys
NPUHIMNA TIPe3yMIIMH HEBUHOBHOCTH 3aBHCesa OT Kare-
TOPHH TIPECTYIIEHHs], B COBEPLIEHHH KOTOPOrO GbIIO MPeb-
siBJIeHO 06BUHEHHE [6].

B ¥YronosHo-npoueccyanbiom koaekce PCOCP 1923 r.
COJIepIKATCS TIpolleccyasibHble HOPMbI, HarpaBJeHHbIE HA 3a-
LIMTY rpaXkJaHkHa OT HEMPABOMEPHbBIX JI€HCTBHI OpPraHoOB HC-
noJiHUTeNbHON BJacTH. DT1o cratbu YIIK PCOCP: crarba 5,
crathsi 128 u cratbst 136.

B cratbe 5 roBoputcsi 0 TOM, YTO HHUKTO HE MOYKET ObITh
JilIeH cBOGOJIbI M 3aKJI0UEH TOJl CTPaXKy HHaue Kak B CJly-
yasxX, YKa3aHHbIX B 3aKOHe W B TOPSJIKE, 3aKOHOM OTIpejie-
JIEHHOM.

Ha nau Ba3misin, 310 sIBAsieTCs MPSIMBIM OTPasKEHHEM JaH-
HOTO TIPUHIIUIIA.

Jasiee crathst 128 ckazaHo, 4TO «IpU HAJHUUK JIOCTa-
TOUHBIX JIAHHBIX, JAIOIIMX OCHOBAHHUE IS MPEIbABIeHUS 00-
BUHEHUS] B COBEpPLIEHMH MPECTYIJEHHS, CJIe10BaTe/b CO-
CTaBJII€T MOTHBHPOBAHHOE MOCTAHOBJIEHHE O TPHUBJIEUCHHUU
JIaHHOTO JIMIA B KauecTBe 0OBHUHSIEMOTO.

[IpenbsiBiienne 06BHHsIEMOMY OOBUHEHHUSI TOJKHO MOCIIE -
JI0BATh He M03Ke KakK B TedeHne 48 4acoB co JiHs COCTABJIEHHUS]
cJleloBaTesIeM TTIOCTAHOBJIEHHST O MTPUBJIEUEHHH JAHHOTO JIMLA
B KadyecTBe oOBHHsieMOro». B naHHol cTaThe CcKasaHo, 4TO
TOJIbKO MPH HAJIMUUHK JIOCTATOUHBIX OCHOBAHHI COCTaBJIAETCS
MOCTAaHOBJIEHHE, TO eCThb 6e3 JIOCTATOUHBLIX J0KAa3aTesbCTB
JIMIO He MOTYT NpHBJeYb B KauecTBe oOBUHsieMoro. lloka-
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3aTe/IbLCTBA JI0JKHBI ObITh HajIeKALIMMK, TaK »Ke MpH TpHU-
HATHH pelleHusl CylOoM OH Ha3HAueHWM HaKa3aHWsl, 3TO pe-
lLIEHHE JIOJKHO ObITh MOTHBHPOBAHHbIM.

Jlanee B cratbe 136 ycTaHOBJIGHO, UTO «CJIEA0OBATE/b He
MMeeT MpaBa JIOMOraThCsl OKa3aH|s UM CO3HAHUS 0OBHHSIE-
MOTO MyTeM HACHJIUS, YTPO3 U APYTrHX NOAOOHBIX Mep». ONsTh
JKe Mbl BHIMM NpOsIBJIEHHE JaHHOro rnpuaHaka. CornacHo
9TOM cTaThe K OOBHHSEMOMY HE MOTYT OTHOCHTBLCS KaK K BH-
HOBHOMY [7].

Ec/u netanbHO U3ydaTh pa3BUTHE MPUHIIMIA TPE3YMILIUH
HEBHHOBHOCTH, TO cjle/lyeT 00paThTh BHUMAHHE TaKKe W Ha
Koncruryumnto 1924 rona. Ilpu usydenun Konctutyuun mbl
MOXKEM BHJIETb, YTO OHA He perlaMeHTHpOBaJa MPUHLMI
npesyMnlUny HeBUHOBHOCTH. OHa mnpeaycMaTpuBasa JUib
rocynapcrseHHoe yerporicteo CCCP. M3 storo mbl MoxkeM
clies1aTh BbIBOJ, UTO HA JJAHHOM 3Tarle, Mepej 3aKOHOAaTe b+
CTBOM He CTOSIJIO 3a/laud T'YyMaHU3UPOBATh YTrOJOBHO-MPOLLEC-
cyaJsibHOe mpaBo [8].

22 nosi6ps 1926 rona, BLUMK npunsin HOBBIH YTOJMOBHbBIH
kojieke PCOCP. HoBhbiit yrosioBHbBIH KOJEKC J€TaM3UpOBaJ
COCTaBbI MPECTYIIEHUH, 38 KOTOPbIE JIULLO MOABEPrajoch OT-
BETCTBEHHOCTH. Ha nepBom Mecre 1o BaxKHOCTH NPOIOJIKATH
CTOSITH KOHTPPEBOJIIOLIMOHHbBIE TIPECTYIJICHUS], CJIEIOM 3a
HHMH pacrioJiarajuch MPecTyrnJjeHus MPOTHB MOpPsJIKa YNpas-
JICHUs], IOJKHOCTHBIE MPECTYIJICHHs, 32 HapylUeHHe MpaBuJ
00 OTIe/eHUH LIEPKBH OT rOCylapCTBa, XO3SHCTBEHHbIE Mpe-
CTYIJIEHUSI W TOJIbKO TIOC/]EIHSAS [aBa cojepxKaja OTBET-
CTBEHHOCTb 3a MPECTYIJIEHHS] TPOTHB »KHU3HH, 3I0POBb,
CBOOO/IBI U JIOCTOMHCTBA JIMUHOCTH. KpoMe Toro, B HOBOM yro-
JIOBHOM KOJIeKCe 0c060€e BHUMAHHE YIENAJIO0CH MOJUTHUECKHM
npecTynieHusiM, 4yTo 06YCJIOBJIEHO YCTAHOBJIEHUEM B CTpaHe
nepuosa NoJMTHIECKUX perpeccHii. XoTHM 00paTHTb 0coboe
BHUMaHHE Ha TO, YTO CeMbsl TPUBJIEKAEMOTO YeJIOBEKA K yro-
JIOBHO OTBETCTBEHHOCTH 32 COBEPILIECHHE MOJUTHUECKHUX TIpe-
CTYIJIEHUH TaK »Ke Hecsia OpeMsi HaKasaHWsl, OHH CUMTAJIUCh
Bparamu Hapoya (cr. 58 YK PCDCP) [9]. «... usneHbl cemei
M3MEHHUKOB POJIMHE, COBEPLUMBILIMX MMOOEr WM TMepesieT 3a
rpaHuLLy, NOJIEKAT CChUIKE B OT/laJIeHHbIE CeBEPHble paiOHbI
Cotoza CCP Ha cpok oT 3 110 D JieT, ¢ KoHpUCKaleld Bcex
MPUHAJIEXKALINX UM MOCTPOEK, CEJIbCKOXO3SHCTBEHHOTO MH-
BeHTapsl M JIOMAIIHEro CKOTa, €CJIM OHH He COBEpPUIMJIM Mpe-
CTYTJIEHUH, 32 KOTOpbIE M0 3aKOHY Mojjiexat 6oJiee TSKKOMY
MPUBJICYEHHIO K OTBETCTBEHHOCTH TMOJIEKAT
ujieHbl ceMell U3MEHHUKOB POJIMHE, COBMECTHO C HUMH I1PO-
JKUBABLLIME WM HAXOAMBLIHECS HA UX WXKAMBEHUH K MOMEHTY
coBepuieHus npecrynaenus» [10].

M3 Bcero Bbillle CKA3aHHOTO, Mbl UCCJIELYEM BOITPOC HaKa-
3aHUs YJIEHOB CeMH OOBUHSIEMOr0, TO €CTh YJIEHbl €r0 CeMbH
Hecst Opemsi HakasaHHsl CaMH CTAHOBATCS OOBHHSIEMbIMM.
Ecau Tyt u3ydarb npesyMmIiLmMio HEBUHOBHOCTH KaK MPerno-
JIO2KEHUE COMIACHO KOTOPOMY JIHIO CUHTAETCS] HEBUHOBHBIM
noka He OyaeT JoKazaHo oOpaTHOe, TO BO3HHKAET BOIPOC.
BuHa y useHOB ceMbd OGBHHSIEMOTO HET, HET cOCTaBa Mpe-
CTYTJIEHUsI, BHHY HEBO3MOXKHO JIoKaszath. Ho, HakaszaHue Tem
He MeHee OHH MOoHecyT, coracHo crathe 58 YK PCOCP. Hc-
XOJIs1 U3 9TOTO Mbl MOYKEM C/IeJIaTh BbIBOJL UTO YTOJIOBHbIH KO-

HaKa3daHHIO....

JIEKC TOTO BpEMEHH M3-3a BHECEHHBIX TOTPABOK BO BpeMeHa
peripeccuil Hapyliaer npaBa U CBOOOJIbI IPa)JlaH, COOTBET-
CTBEHHO He COOJII0NIAeT MPe3yMITIUI0 HEBUHOBHOCTH.

B ronpl Bennkoit OrtedyecTBeHHOH BOWHBI (DYHKLHH TI0
paccMoTpeHHio Jea OblIH Mepeaanbl BOEHHbIM TpUOyHasaM.
B cBsidu ¢ moBbillieHHeM 0O1ECTBEHHONW OMACHOCTH COBEp-
11aeMbIX MPeCTyrJieHUH Oblaa y:KecToueHa W YroJIOBHAsl OT-
BETCTBEHHOCTD 3a UX coBepiienne. Ocobyio 0MacHoOCTb B TOT
MepHOJ| MPEJICTABJISIIA BOEHHbIE TIPECTYIJIEHUsT TPOTUB TOCy-
JlapcTBa. YroJIOBHOMY M YrOJIOBHO-TIPOLECCYaNbHOMY 3aKO-
HOJIATeJIbCTBY B BOEHHBIH TMEPHOJ, MPUXOAUJIOCH alanTHPO-
BaThCsl, MOJ YCJIOBUSI BOeHHOTO BpeMeHd. MMeHHO 1o 3TOM
npu4yMHe HeoOXOJUMO OblIO CO3/laBaTh HOBblE 3aKOHOJA-
TeJIbHble aKThl, /Il KBaJU(DUKALMK BOEHHDBIX MPECTYIJIeHUuN
U PEeryJIMpoOBaHUsl JIEITeJIbHOCTH TPABOOXPAHUTEJIbHBIX U CY-
JIeOHBIX OPraHoOB, BOEHHOTO MEPHOJIA MO PACCMOTPEHHIO ITHX
Jea. DTo OblI0 BAXKHO JIIS TOCY/IAPCTBEHHOH BJIACTH, TaK
KaK 4ToOBl oJiepKaTh NnobGely B BOHHE, HY»KHO OBbIO COXpa-
HUTb MOPSJIOK B CTpaHe, He JIOMYCTUTb OYHTOB, PEBOJIOLHH,
Kpaxk TOCyJapCTBEHHOTO HMyllecTBa W JuBepcuit. [lo3-
TOMY B KOPOTKHE CPOKH M3[aBaJjIMCh HOBbIE 3aKOHbI JIjIsi BO-
ennoro Bpemenu [11]. B BoeHHOe BpeMst OblI yIIPOLIEHHbIH
MOPSJIOK CyI0MPOU3BOJCTBA, BCero Jiniiib 10 cyToK Ha nojro-
TOBKY M pa3bUpaTesibCTBO, OTCYTCTBHE KaCCAlMOHHOTO 06xKa-
soBanusi. Tak Kak, cpoku ObLIK COKpallleHHble, MPOCTO (Pu-
31UeCcKH He OblI0 BPEMeHH MPOBOJIUTH BCE MpolleccyasbHble
JIEUCTBHUST ¢ COOJIIOJIEHUEM MPUHIIMIIOB YIrOJIOBHOTO CyJIO0MpPO-
M3BOJCTBA U [PE3yMIILUU HEeBUHOBHOCTH. Tak ke Ha 060po-
HSIEMbBIX M OKKYIHPOBAHHBIX TEPPUTOPHUSIX He ObLIO BO3MOXK-
HOCTH COJIepyKaHusl MOl CTpakel ropo3peBaembix. [lostomy
MbI MO’KEM CJIeNIaTh BBIBOJI, YTO B BOEHHOE BPEMSI [TPe3yMIIIUsI
HEBMHOBHOCTH He co6J110/1a/1ach B YTOJIOBHOM MPOLIECCE.

[Tepuos MocieBOEHHOTO BPEMEHH, TaK XKe UMeJ CBOU 0CO-
6eHHOCTH. Bece HOpMaTHBHO-NIPABOBbIE aKThbl, KOTOpbIE yCTa-
HaBJIMBAJIN YrOJIOBHYIO OTBETCTBEHHOCTb 3@ TPECTyMJIeHHsI
B BOeHHOe BpeMsl Oblid oTMeHeHbl. COOTBETCTBEHHO BEpHY-
JIUCh TIPeKHUE HOPMbI YTOJIOBHOTO U YTOJIOBHO TIpolieccyasib-
HOI'0 3aKOHOJIaTeILCTBA.

YroJioBHO-Tipotieccyasibibiil Kojeke PCOCP 1960 r. —
9TO MOJICJIb KOJIEKCA, KOTOPAst CTAHOBUTHLCS OOJIbLIE MOXOXKEH
Ha NPUBLIYHLIA HAM KOJAEKC, IJe B OOJIbLIEH CTeNeHH oxpa-
HSIIOTCS TIPaBa M CBOOOJIbI MpaXK/IaHWHA, €ro 3710poBbe U 6e3-
OrMacHoCcTb, a He TocylapcTBeHHasi wjeoJiorusi. Ecau pac-
CMOTpETb 3TOT KOJIEKC MOJAPOGHEe, TO MOXKHO 3aMETUTh, UTO
nepeJ; rocy/IapCTBOM CTOsIJIa BCE Te yKe 3aj1auu: OXpaHa COBET-
CKOTO TOCYJapPCTBEHHOTO CTPOSi, COLMANUCTHUECKHH MPaBO-
nopsinok [12]. Ho B To ke Bpemsi mpoucxoauo ocnabaeHue
TOTaJUTapHOrO pexkuma. [ocynapcTBo Bce Godibliie yAENsIo
BHMMaHHe MpaBaM H CBOOO/IaM TpakaaH. To 0TPaXKaaoch 1 B
YrOJIOBHO-TIPOLIECCYa/IbHOM PABe, U B €10 MPUHIIUNAX.

Oro6paxkeHHeM MPUHLMIA TPE3YMIIUA HEBUHOBHOCTH
B YIIK PCOCP 1960 r. SIBnsiercs cratba 122, ycranaBu-
BaloOl1as OCHOBAHHUS 3a/lePKaHUsl MOA03PEBAEMOTO B COBEp-
1IeHuH npectymniienusi. B 3Toll craTthbe 3akpensieHo, 4To JIUILO
MOXKeT ObITh 3aJiep>KaHo TOJLKO MPH HAJTMUUM JIOCTATOUHBIX
Ha TO JI0Ka3aTeJLCTB.
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BriepBble B MCTOPHH DPOCCHHCKOrO M COBETCKOro IpaBa
Npe3yMILMsl HEBMHOBHOCTH B CTaTyce IPHHLMIA YroJoB-
HO-TIPOLIECCYaJIbHOTO MpaBa Obli1a 3aKperieHa B 4. 2 cr. 14
OcHo 3akoHonatesberBa Cotoza CCP 1 coto3Hbix pecryG/nK
o cynoycrpoiicre B CCCP 1989 .

B coBeTcKOM 3aKOHOIATENBbCTBE OCHOBHOE COJIep:KaHHe
MpPe3yMINLHH HEBUMHOBHOCTH Ha KOHCTHTYLMOHHOM YPOBHE
6bu10 3akperneno B cr. 160 Koneruryunun CCCP 1977 1., ko-
Topast ycraHap/JuBasa: «HUKTO He MOXKeT ObITb MPU3HAH BH-
HOBHBIM B COBEPIIECHHH TPECTYIJIEHHUS, 8 TAKXKE MOIBEPTHYT
YroJIOBHOMY HaKa3aHMIO HHave Kak 110 TPUTOBOPY Cy/Aa U B CO-
OTBETCTBHH C 3aKoHOM» [ 13].

JleiictBytoiiasi B Hacrositiiee Bpemsi Koncrutyuus Pocenii-
ckoit @enepayun 1993 rozia (cr. 49) [14] Takke 3akpernsier
NPE3yMILMI0 HEBUHOBHOCTH, (DOPMYJUPYs €e CJEIyIolUHUM
o6pazoM: «Kaxaplii 0OBUHAEMbI!l B COBEpLUEHUH MpecTy-
MJIEHUS] CUUTAETCS] HEBHHOBHBIM, MOKA €r0 BHHOBHOCTb HE
6y/JeT I0KasaHa B TpeLyCMOTPeHHOM (hefiepabHbIM 3aKOHOM
Nopsi/Ike M YCTAHOBJICHA BCTYMHBILMM B 3aKOHHYIO CHJIy TpH-
rOBOPOM Cyzia».... Pa3BuTHe 3TOro npuHUMIA OTPA3UJIOCh U B
MOJI0’KEHUSIX I CTBYIOLLEr0 YT0JIOBHO-TPOLLECCyabHOIO KO-
nekca PO (cr. 49) [15].

[To HalleMy MHEHHIO, B TIOCJEIHHX JIBYX KOHCTHTYLHMSX
yKe MOXKHO TOBOPHTb O TYMaHHOCTH 3aKOHOJATeNbCTBA TI0
oTHolleHuto K rpaxaanam [16]. M rak, mbl Moxkem Ha6umo-
JIaTh KaK COBETCKOE roCyAapcTBO MJIABHO ABUIaJOCh Ha MyTH
K IPUHATHIO NPE3YMITIHH HEBUHOBHOCTH.

B nByX naHHbIX Bblllle (OPMYJHUPOBKAX Mbl BHIUM pas-
Jquuns. B neppoit paccMaTtpuBaemoil Hamu KOHCTUTYLHM Mbl
BUJIUM, UTO BCe CyOBEKTbI COIACHO KOHCTHTYLIMH 3allHIIEHbI
OT HeMpaBOMEPHBIX IAICTBHH MPABOOXPAHUTE/LHBIX OPraHOB.

CoriacHo BTOPOH KOHCTHTYLIMH KaK Mbl MOXKEM BHETb,
JICHCTBUS TPUHLIMMA MPE3yMILHMH HEBUHOBHOCTH YK€ pac-
MPOCTPAHSAIOTCS TOJMBKO HA YYaCTHUKOB YTOJIOBHOTO CYJIOMPO-
M3BOJICTBA.

B Xone naHHOroO MCC/EN0BaHUA Mbl MPUXOAMM K BBIBOJLY,
YTO MPUYMHON Pas3/iMyusi B 3THX JABYX (POPMYJUPOBOK SIBJIS-
eTCsl CylllecTBOBaHHe OOLIErpaXKIaHCKON [pe3yMIILUH  He-
BMHOBHOCTH, KOTOpast U Kpoercs B ctatbe 160 KoHerutyuuu
1977 . B 10 Bpemst kak B Koneruryunn 1993 r. roBoputhest
O TIpUHLHMIE YrOJOBHOTO TMpollecca MPesyMNLHUH HeBHHO-
BHOCTH. MrHopupoBaHue 3aKOHOM MOJ0OHOI0O passinius 06b-
SICHSIIOTCSl MOTEPEH CYLIHOCTH 3HAUeHHs JAHHOTO MPUHUHKMA
¥ KaK pe3ysibTaT OLIMO0UHOE €ro TOJKOBAHHE, HEelPaBUJIbHOE
NpUMEHEHHE U TaK JaJjiee.

COOTBETCTBEHHO B 3aKOHOJATENBLCTBE TOCYapCTBA TaKoe
pasrpaHMueHHe Ha Hall B3NS HEIOMyCTHMO, KOHEYHO
HY>KHO OTJIMYaTh TPHHLIMIT YTOJOBHOTO CYIONPOU3BOJCTBA
NPEe3yMILHH HEBUHOBHOCTH OT OOLIErpax/IaHCKUX MpPHH-
LMIOB, KOTOpble, MO HalleMy MHEHMIO, TOXe HeOOXOIUMBbI
¥ UTPAIOT HE MOC/IEIHION POJib HA MPAKTHKE B peLEHUsX Cy/a,
a HEKOTOPLIMH TIPABOOXPAHHTE/NLHBIMH, TOCYIAaPCTBEHHBIMU
opraHamu urHopupytotesi. Ho, Ham He cToUT 3a6bIBaTh U O
TOM, 4TO TIOPOH K YEJOBEKY MOTYT MPUMEHSATHCS CAHKIHH TO-
cynapceTBa M 6e3 MpU3HaHMs CyI0M ero BUHOBHbBIM. Ciojia Mbl
MOXKEM OTHECTH 3ajlepKaHue, JIONpoC, COAEpKaHHe B CJejl-

CTBEHHOM H3oJsiATOpe. YesoBeka B TakoM ciydae mojo3pe-
BAlOT, HO BMHbI HAa HEM KaK TAKOBOH elle HeT, HO CaHKLHH
K HeMy MPUMEHSIIOTCsl KaK K BUHOBHOMY. [To3tomy ecsin ro-
BOPUTb W T'YMaHHOCTH, CIPaBEVIMBOM OTHOLIEHUH Trocyaap-
CTBa K CBOUM rpaxkianam. To gpopmynpoBka B KoHcTHTyLIHM
CCCP 1977 r. 6osee mpeanouTuTebHA YeM (OPMYJTHPOBKA
B Konceruryuun PO.

Tax mbl Buaum, uto B CCCP npesymniinsi HEBUHOBHOCTH
Bce-Taku obJanana oOllenpaBOBbIM XapaKTepoM, Cyas Mo
cratbsim Koncrurytuun CCCP 1977 1. D70 3HaUMT, UTO IAHHBIN
NPUHIIUT SBJISJICS HE TOJIbKO YacThl0 YrOJIOBHO-NPOLECCY-
aJIbHOTO MPaBa, HO M BCEX OCTAJIbHBIX OTpac/ieli rpapa.

Xopolio 3T0 WIM TJIOXO, TPYAHO cKazaTh. Ho, mo Ha-
11eMy MHEHHIO, 3TO He TJI0XO JJIsl TIPABOBOKM OCHOBBI rOCy/ap-
CTBA, TaK KaK Mbl B XOJI€ UCCJIIOBAHHS BLISICHUJIH, UTO SIBJISI-
eTCsl CYUIHOCTbIO MPE3yMITIHK HEBUHOBHOCTH, U TIOHS/IH, UTO
JIAHHBIH TPUHLIUI JE€HCTBUTEIBHO MOXKET CJIYXKHTh OCHOBOM
JUist oGO oTpacsu npasa. JDTo GJaronpUsITHO CKaXKeTCsl Ha
(DYHKIIMOHUPOBAHUH COLMAJILHON YKU3HHU TPaK/IaH.

Tax kak Hejloka3aHHOe OOBUHEHUE B MIPECTYIJIEHHH MOYKET
HAHECTH CEPbe3HbII YPOH COLIHAJIbHON XKU3HU TpaxKIaHUHA,
OIMOPOYHTB €r0 YECTb U JIOCTOUHCTBO M OTBETCTBEHHBIM 32 3TO
OyZIeT roCcy1apCTBO.

Hymaetcst, yto npesymnuus HesuHoBHOCTH B CCCP siBaisi-
Jlach 4eM-TO BpOJie, rapaHTa 106 ponopsiiouHOCTH U 106pOoCco-
BECTHOCTH COBETCKOTO TpakiaHuHa. BaxKHo# rapantued npas
U cBOOOJ UeJIOBEKa, a TaK¥Ke B JaJibHellleM cTtaja OIHUM U3
OCHOBHBIX MPUHIIUTIOB yroJioBHOTO cyaonpoussoactsa CCCP.

JIaHHbBIA NPUHUMT ABJSAICS OCHOBOH HPABCTBEHHOTO U CO-
1IMAJILHOTO 37I0POBbSi COBETCKOTO rocyaapcrsa. B Kotopom
napusia atmocdepa J0BepHsi, B3aUMONOHHUMAHWS W Bepbl
B JIOOPOIOPSIOUHOCTL W 4eCTHOCTh uesioBeka [17]. Takke
3allMUIAeT OT JIOXKHbIX OOBHHEHHSI U TOJ03PEHUHA U Kie-
BEThl, TaK Kak hopmyJia oOLIEeNpaBoBOi MPe3yMMLMH HEBHU-
HOBHOCTH BBICTYMAET Kak MPEANoJIOKEHHe O HEBUHOBHOCTH
BCEX IpaxkJaH.

B To Bpemsi Kak mpesymmniiisi HEBUHOBHOCTH B KauecTBe
MPUHLMIA YTOJIOBHOTO CyJONPOU3BOJCTBA rapaHTHpyeT 06-
BUHSIEMOMY, MOJI03PEBAEMOMY 'YMAHHO€ OTHOLIEHHE CO CTO-
POHbBI HCTIOJHUTEIbHBIX ¥ Cy1eOHbIX OPraHOB.

O61ienpaBoBasi Mpe3yMriiys HEBUHOBHOCTH HOCHJIA 00b-
EKTHBHBIH XapaKkTep W pacrpocTpaHsiach Ha BCEX TpaxkJaH
B JIIOOBIX TIPABOOTHOIIEHHSIX.

3 Bcero paHee cKa3aHHOIo Mbl JieJlaeM BBIBOJL UTO, B CO-
BETCKOM 3aKOHOJIATENbCTBE JIEHCTBHE MPE3yMIIHU HEBUHO-
BHOCTH ObLJIO TOpaso LIMpe, YeM B COBPEMEHHOM 3aKOHO-
JlaTesbeTBe, 00 3TOM CBHJETEJbCTBYET MPOBEIEHHOE HAMU
uccnenopanne cratbed n3 Konerntyunn CCCP u Koneru-
tyunn P®. B 3akonopatenncree CCCP nefictBoBana Ha
MPAKTHKe TIPE3yMIILHs JOOPONOPSIIOUHOCTH I'PaXaH, uTo
oGecrieunBaJjio Hajjiexaiilee cobJojleHde Mpe3yMIiny HeBHU-
HOBHOCTH.

Takum 00pa3oM Mbl BbIIEJHUM JIB€ MCTOPHUECKHX TEH-
JICHIIMY PA3BUTHS MPUHIMNA TPE3YMILIHH HEBUHOBHOCTH:

|. npuMeHeHHe TPe3yMITIMH HEBHHOBHOCTH 6e3 3aKo-
HOJIATEJIbHOTO 3aKperieHusi (M3 BHYTpeHHero yGexJeHust
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CIPaBELIMBOCTH), CTPEMJIEHHE CIe/1aTh YTOJOBHBIH MpoLece
6oJiee T'yMaHHbIM;

2. OKOHUaTeJbHOE 3aKOHOJATEIbHOE 3aKpeTJIeHHe.

Ec/ii roBopUTb O pa3/ininy MPe3yMILUH HEBUHOBHOCTH
B CCCP u B coBpemenHo# P®D, T0, KOHEUHO, CTOMT OTMETHUTD
NpUMeHeHHe JAHHOTO TMpHHIMNA 6e3 3aKOHOAATEeNLHOTO 3a-
KpeIJIeHHs] COBETCKHMH CyJaMH W OpraHaMM CJAEICTBHS U3
UyBCTB cripaBe/yIMBocTH. Ho TeM He MeHee y IaHHOTO MPHH-
uuna ObI0 MHOXKECTBO MPOTUBHUKOB. XOTeJ0Ch Obl 3aMme-
TuTh, uto B CCCP moc/ie 3aKOHOMATEIBHOTO 3aKpernJyeHus
Npe3yMIIMY HEBMHOBHOCTH JIeHCTBOBaJMa ropasno sgdex-
THBHEeH Hexenu B PD, Tak Kak pacrnpocrpaHssiach Ha BeCb
Kpyr JIML, B JICHCTBUTEJLHOCTH MojpadymeBasa ja100poco-
BECTHOCTb I'paKIaHMHA M COOTBETCTBOBAJA CBOEMY HCTHH-
HoMy mpenHasHauenuto. B Poccuiickoit @enepanun B yro-
JIOBHOM Tpollecce Halllero BPeMEeHM MOHUMaHHWe CYHIHOCTH
Npe3yMIMIu1 HEBUHOBHOCTH COBCEM JPYTOe, IAHHBIH MPUHIHIT
BOCIPUHUMAETCS KaK POpMasibHOCTb KOTOPOH HY’KHO CJIENO-
BaTb, HO KOHEUHO HE BCE ITOMY CJIEIYIOT M MOITOMY HE pej-
KOCTb HapylIeHHe KOHCTUTYLIHOHHBIX ITPaB U cBOOOJ YeloBeKa
U TpakjiaHuHa B yrosioBHOM mpotiecce. Tak xxe B PO npuniun

Jlutepatypa:

Npe3yMILKHK HEeBUHOBHOCTH PACIPOCTPAHSETCsI TOJBKO Ha
M0/103peBaeMOro U 0OBUHSIEMOr0, UTO He COBCEM BEpHO, TaK
KaK TpPaBO CUMTATbCS NOOPOMOPSIIOUHBIM MUMEIOT IpakaaHe
1 He ABJIAIOILIUMUCS yYaCTHUKAMHK YTOJIOBHOTO TIpoliecca.

[Toasosst utor nanHoi paboThl, XOTeN0Ch Obl CKa3aTh, UTO
NPUHLMI TPE3yMIILUMH HEBUHOBHOCTH, pasyMeeTcsl, HeoOXo-
JIIMast COCTaBJISAIOIAST YTOJOBHOTO 3aKOHOATE/IbCTBA Pa3BU -
TOrO FOCYIAPCTBa, €ro 3ajayeil siBJIsSeTCs 1eaTh I'yMaHHbIM
U YEJOBEUHBIM MPOLECC YrOJOBHOIO CydONpPOU3BOJCTBA.
JlaHHbIi NpUHLIKIT cefyac MMeeT CBOM MPobesibl U HeIOCTATKH.
[To Hamemy MHEHHIO, 3aKOHOJAATENbCTBY CJEIyeT PaCIH-
PHUTb Kpyr JIML, Ha KOTOPBIX pacnpoCTpaHsieTcsl ACHUCTBHE
JIAHHOTO TPHHIMIA, OH JIO/DKEeH 3alllMllaTh UHTepechl Bcex
rpaxjan, 6e3 nckjaouenusi. Cjeyer 3aKOHOATeIbHO 3aKpe-
MUTh TOUHOE U PA3BEPHYTOE MOHATHE MPUHLMUIMA TPE3YMIILIUH
HEBMHOBHOCTH. B Hallle Bpemsi MPUHIKM MPe3yMITLHH HeBHU-
HOBHOCTH, €CJIH TOBOPUTD IOCJIOBHO, TO 3TO TOJIBLKO JIMLIb KaK
0053aHHOCTDb CJIEACTBEHHDIX H CY/IeOHBIX OPTaHOB OTHOCUTBLCS
K «BUHOBHOMY», KaK K «HEBUHOBHOMY>» 3TO He MpaBUJIbHbIN
noyxo/1. [Tpe3ymriinsi HEBUHOBHOCTH OHa ropasjio LIKpe, YeM
€€ BOCIPUHUMAIOT CETO/IHS.
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00beKTUBHAA UCTUHA U CYA NPUCAMKHDIX

OHkopoBa Hampxuna AnekcaHApOBHA, CTYAEHT MAarncTpaTypsl
ActpaxaHckuit dunman CapaToBCKOM rocyaapcTBEHHON OPUANYECKON akazemMum

B danroli cmamoe pacemomper 801MPOC O BOIMOMHOCIIU YCHTAHOBACHUS 00BEKMUBHOLL UCIMILHOL 8 Ye2ON08HOM Npo-
yecce. Asmop cmasum 8 3asUucCUmMocms paspeulerue nocmasieHHoco 80npoca ¢ 80nAoWeHuemn yuacmuukamu yeoros -
HOcO cy@onpouseodcm@a cB0eco nomeHyuala 8 pamKax cocmsasameisbHoco npoyecca. Cyd NPUCAINCHOBLX, 8 0aHHOM
Karode, uepaem 3Havimenroryto poas 8 pealudayull npuryuna cocmsa3armenrbrocmil, Cl’LOCO6CﬂZByH H@dOﬂyMEHLHO npu-

cmpacmﬂod OUEHKU CIMOPOH JeOL0BHOCO npoyecca u 00CMUNCCHUIO UCITULHBL.
Karouesole crosa: Cyd NPUCAINCHBLX, 00BeKMUBHASL ucmuHa, yeO./lOBHbLLZ npoyecc, COCMA3amenbHolL npoyecc.

HozloéHo [lnaToHy mbITaBilIEMYyCsl OTHICKAThL B JIMCKYCCHU
ornpejiesieHue Jyisi TepMuHa «coguer» [6, ¢. 277], Ha
NPOTSZKEHUU BCEH CBOEH CO3HATENbHOM HCTOPUM uesoBeye-
CTBO MbITAETCST OTHICKATh OMpeJieJieHHe U «MPABUJbHOE» CO-
Jiep:kaHue UCTHHBL. CTporo roBopsi, HCTMHA Kak IpeIMET
HAy4YHOTO OCMBIC/IEHHST HAXOJAUTCS MO/ TPHUCTaJbHBIM BHH-
MaHHEeM HccieloBaTesiell pa3/MuHbIX OTpacjell HayK, B TOM
yucJsie v npasa.

Jlabbl He yHATHM B 3HAYUTENBHOH CTEMEHH OTAANEHHbBIE
1 abCTpaKTHble MaTepHH, MNombiTaeMcsi ChOKYCHPOBAThCS
Ha OoJiee CNEeLHMaNTU3HPOBAHHON TeMaTHKe — BO3MOXKHOCTH
1 YCJOBUSIX YCTAHOBJEHHS] 0OBEKTUBHON UCTHHBI B CyJe MpH-
CSIXKHBIX.

YroJIoBHO-TpolieccyasibHoe  3aKOHOJATeIbCTBO He  CO-
JIepKUT TpeboBaHuil 06 YCTaHOBIEHUN OO'bEKTUBHOU UCTHHBI
B pollecce J0Ka3bIBAHUS, OIHAKO FTOBOPHUTL 00 0OBLEKTUBHOM
MCTHHE OTHOCUTENILHO YTOJIOBHOTO MPOIleCca B L[EJI0M MOKHO.
«llenb yrosoBHOTO Tpolecca — oOGHapy:KeHHe HCTHHBI T10
YIOJIOBHOMY JIeJly, T. €. YCTAHOBJIEHHE BCeX 0OCTOSITENLCTB 10
JIely B COOTBETCTBUH C T€M, KAK OHM HMeJId MeCTO B JICHCTBU-
TesibHoCcTH» [1, C. 4]

Ycranopjenue 0OCTOSITENLCTB  JI€HCTBUTENLHOCTH
NPsIMyI0 CBSI3AHO C TI03HABATENbHON JIESTENbHOCTBIO CyOb-
ektoB mnpasa. OTpuuande BO3MOXKHOCTH MO3HAHHS HCTHH-
HOCTH B yTOJIOBHOM TIpOLLeCCe ¢ HEM30eKHOCTBIO MIPUBEJIO Obl
K arHOCTHULIU3MY B €ro Mpeae/ibHOM BbIpazKeHHH, YTO KOHEUHO

Ha-

He MpHeMJIEMO TIpH HeOOXOAMMOCTH YCTaHOBJIEHHs (hakra
(cob6bITHST) COBEpLIEHHUS YTOJOBHO-HaKa3yeMoro aesinust [11,
c. 129].

Conunapusupyscb € PSJIOM  HCC/IeloBaTe e, Mbl TpH-
3HAeM, 4TO TOUHBIX KPHMTEPHEB MO3BOJSIOIMX C TBEPLOH
yOeKIEHHOCTBIO CKa3aTh, YTO UCTHHA CYIOM JOCTHTHYTa HeT,
0JIHAKO TaKxKe /ISl HAC He BbI3bIBAET COMHEHMsI peaslbHOCTb
OTHOLLIEHHH cooTBeTCTBUs [5, ¢. 89]. Benpb kak cripaBeyinBo
orMetus1 M. C. CTporoBuy «4ejIoBeK HHOIJIA MO3HAET UCTHHY,
MHOTZIA — JI0XKb, HO OH CcNoco0GeH MO3HATh peasbHOCTb» |9,
c. 67—68].

[lonaraem, 4to MCTHHA B ee TMpeIeNbHOM MOHUMAHHH He
ecTb LeJlb YYACTHHKOB T1pollecca, HO BO3MOXKHbIH pe3yJibTaT
cocTsizatesbHoOro cynebHoro pazéupatesnbersa. [lo kpadinei
Mepe, 3aKoHoJaTe/b MPELyCMOTPeJT Psil MEXaHU3MOB J/1s pe-
aJM3aluu NoJ0GHOTO ClieHAPHS.

Pasnen XII YIIK P® nocraTtouto perasbHO peraMeHTH-
pyeT KJtoueBble 0COOEHHOCTH PACCMOTPEHHS [1esla C yiacTHeM
NPUCSKHBIX 3acenatesieil, 0coO6eHHO B 4acTH GeCcrpUCTpacT-
HOCTH, OOBEKTHBHOCTH U HETEHJEHIIMO3HOCTH PelleHHH KoJl-
JieTMd npucskHbiX. K nmpumepy, noJioxkeHus cratbd 348
YIIK P®, xotopele ¢ OAHOH CTOPOHBI 3aKPEMJIsioT 00s13aH-
HOCTb OTpPAaBAATE/NbHOTO BEPAMKTA TIPUCSIKHBIX ISl CyAa,
C JIPyroll — OCTaBJSIIOT 3a MOCJEIHUM IMPaBO B OMpese-
JIEHHBIX CJlydasix Mpeojio/1eTb OOBHHUTENbHBIN BEPAMKT MpH-
CSUKHbBIX, CJy»KaT rapaHTvel, Kak ajs NpeojosieHds 00BH-
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HUTEJILHOTO YKJIOHA Cy/lel, Tak W Ji/1s1 COXpPaHEHHS 3a Cy/IOM
npogeccuoHa bHOH KOMIETEHIIMH W KOHTPOJIS 32 HeJloTyllle-
HUEeM cylieOHOH OLIMOKH.

YUuThIBas CrelUUKy UeJ0BEUECKOr0 BOCTIPUATHS U BJIU-
STHUST HA Hero crepeoTunoB [7, c. 21], Hesmb3st He momiep-
»KaTh yCTaHOBJEHHBIH B yacty 8 crathl 335 YIIK PO 3anper
Ha Ucc/eloBaHUe JIaHHbIX, KOTOpPble MOTYT BbI3BaTb IpejLy-
Oex/ieHHe B OTHOLIEHUH MOACYAMMOro. XoTs y 9TOH M03ULHH
€CTb M CBOM OTIOHEHTHI [4, ¢. 29—33].

J1151 oCTHKEHUS UCTHHBI HEJIOCTATOYHO JIMIIb YCTAHOBUTD
TpeGOBaHHUs 3aKOHA O TMPOLELYPe PACCMOTPEHHs Jena, Belb
OUEBMHO, YTO OHH CaMH Mo ce6e He MOTYT MPUBECTH K HC-
ture [8, ¢. 101]. Onnako 3HaunTeNbHOE BJIMSHUE HA e ycTa-
HOBJIEHHE OKa3blBaeT JOJKHASI peasu3alysl yyacTHHKAMH
YTOJIOBHOTO Cy[OMPOU3BOJICTBA CBOETO MOTEHIMA/A B paMKax
cocTsizaTesbHOro npotiecea [2, c. 61].

HekoTtopble aBTOpPBl J0CTAaTOYHO BBICOKO OLEHHBAIOT
3HaueHHe Cy/la TPUCSIKHBIX JJIsl peasu3alii CoCTsI3aTe N b-
HOTo rpouecca: «UMEHHO CyJ MPHUCSKHBIX CMOXKET BO3-
POJIUTb CYLLECTBYIOLLYIO CErOJHs JIMLbL B [PABOBbIX aKTax
COCTA3aTEJNbHOCTb, TIJl€ Ha paBHbIX COPEBHYIOTCS TMPO-
KYpop W aJBOKAaT, 4TO IMO3BOJIUT TMOJHOCTbIO HCKOpe-
HHTb CYLIECTBYIOLIMI MPUCTPACTHBIH MOAXOMA K aABOKaTaM
B uesgom» [10, c. 21].

CocTsi3aTesibHbIN T1pollece Hanbosee MOJMHO MOXKET ObITh
peasM30oBaH B CyAeOHBIX CTaiMsX [POU3BOACTBA 110 JEJY,
TOTJId CTOPOHbBI MOJIb3YIOTCS OJMHAKOBBIMHM MpaBaMu M0 3a-
SBJICHUIO XOJIATAHCTB, MPEICTABAEHHIO I0KA3aTE/IbCTB U yda-
CTBYIOT B uXx uccaenoBanuu |13, ¢. 105].

BbITh MakcHMasbHO OGBEKTHBHBIM B KayKIbIH MOMEHT
BpPEMEHH Cy/y J0CTaTOYHO CJIOXKHO, 0COOEHHO B Xofe cyel-
HOTO CJIEJICTBUS BeJlb 3/1eCh MOSIBJSETCS HEOOXOAMMOCTb CKO-
pOro pearnpoBaHUsl HA JICHCTBUS CTOPOH H T. [L.

Jlutepatypa:

Ho B cyme npHcsKHBIX CTOpOHBI Bce »kKe GoJiee yeM
B 0OLIYHOM NpoLLecce MPOTUBOCTOST BO3ZMOXKHBIM YyLIEHUSIM
(HapylIeHUsIM) CO CTOPOHBI CyJla, TOCKOJIbKY HalleJeHbl Ha
JIeACTBUTE/bHYI0 6OPBLOY.

JHeno o6eront cnenytoum o6pazom. Cy/ PUCTKHBIX KaK
Obl HEHTpaJM3yeT B MU3BECTHOH CTEMeHH, MPUCYLIHUI Hallel
cyeOHOM crcTeMe 0OBUHUTE/bLHBIH YKJIOH U TOIIA Y CTOPOHBI
3aLUTBI TOSIBJSIETCS MOTHBALMSL AKTHBHO M 100POCOBECTHO
UCIOJIHATb CBOM MpodeccHoHaNbHble 0083aHHOCTH, 4TO Je-
TEPMHHUPYET TaKylo »Ke HeOOXOAUMOCTb y CTOPOHbI OOBH-
HeHusi. CTOPOHBI

BHHUMaTeJ/IbHEE M3y4aloT A0, HLLYT JAOMOJHHUTEIbHBIC J10-
Ka3aTesbCTBa, aKTHBHEE 3a/1al0T BOMPOCHI, MCIBITHIBAIOT HA
MPOYHOCTD JIOBOJIbI M JI0KA3aTesIbCTBa JIPYT Jpyra [3, c. 28].

Bce 310 npuBOIUT K BCECTOPOHHEMY aHAIU3y U HoJee 00-
CTOSITEJIbHOMY HCCJIEIOBAHUIO JI0KA3aTe/bCTB, UTO B CBOIO
ouepe/lb CroCOOCTBYET YCTAHOBJICHHIO HCTHHDBI M BLIHECEHHIO
CIPaBELJHBOrO BEPAUKTA.

BuumatebHbIA YdTaTe b 3aMETHT, YTO BbIlLE TMPHUBEJIEH,
MoKaJyH, uaeasbHblil CLieHapUid, KOTOPbIH JIOTHUHO PUBEJET
K MpaBuibHOMYy pelieHdto. Ho Ha npakTuke MHeHHe TpH-
CSKHBIX MOKET B 3HAUMTEJBbHOH CTENeHU 3aBUCEThb OT Kaue-
CTBA U MaHepbl peud CTOPOHbI OOBMHEHHS WJIH 3AlLUThI, HX
MOBE/ICHHUSI.

[TonBosst MPOMEXKYTOUHBIE HTOTH, OTMETHM, YTO HaM NpeJl-
CTaBJISIETCS] BIOJIHE OMNPaBJAHHBIM YTBEPKAECHHE O BO3MOXK-
HOCTH JIOCTHKEHUS] OObEKTUBHOH HCTHHBI B X0/l YTOJIOBHOTO
npouecca. [IpuemsieMbiM npejcTaBseTcst onpeneseHe o6b-
eKTHUBHOH HCTHHBI Kak: «Copiep:kanne 3HaHHH (BBIBOAOB) 06
00CTOSITE/IbCTBAX J1€/1a, KOTOPOE BEPHO OTpakaeT CyLLECTBY-
IOLLYI0 BHE HALIEro CO3HAHHS peasbHOCTb. DTH BBIBOJbLI HC-
THHHbI, €CJIM OHU COOTBETCTBYIOT TOMY, YTO ObLJIO U €CTb B 1€ -
cTBUTENbHOCTHY» [12, ¢. 26].
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CBo60Aa BbIpaXKeHMA MHEHUA U NPoGeCcCMOHANbHbIN CTUIIL?
Fopaues y3en 6yaywmx OpUCToB

Monakosa Cobsa CepreeBHa, CTyLEHT;

Yynposa EneHa CepreeBHa, cTyaeHT
Bonro-Bstckuit uHctutyT (hunuan) MockoBCKOro rocyaapcTBeHHOro opuanyeckoro yHusepcutera umenn 0. E. Kytaduna (r. Kupos)

B cmamoe nodnumaemcs npobiema opmuposaris NO3UMUBHO20 UMUONCA Npedcmasumenrs opuouleckol npo-
eccuu. Anarusupyemcsi 3aKOHOO0AMEAbHASL PECAAMEHMAUUsL BHewlHeeo 8uda cydvu 1 adsokama. [eraemcs 861600
0 MOM, HACKOAbKO «becihopmerHas ceo0600a» OmMpuyamesvHo cKa3ul8aenicss Ha OUCyUnAUHe U Ha yuebHoM npoyecce.

Karouesole caosa: c6o60da muenus, npogeccuoHarvHoll umuoic, cmuro 00encool, CyoeticKas MAHMusL.

CTaTbH 10 KonBeHUMH O 3alidTe MpaB yesoBeKa W Oc-
HOBHBIX cBOOOJ [ 1], macut: «Kaxplii uMeeT npaBo cBO-
60/IHO BbIpa)KaTh CBOE MHeHHEe. DTO MPaBO BKJIOYAET CBO-
60/1y NMPUAEPKUBATLCA CBOEr0 MHEHHSI M CBOOOJY MOJyYaTh
M pacrpocTpaHsTh HH(MOPMALMIO U HIAeH 6e3 KaKoro-su6o
BMeLLIATeJbCTBA CO CTOPOHBI MyOJHYHBIX BJACTEH W He3aBHU-
CHMO OT FOCYAPCTBEHHbIX MPAHHUILY.

YKaszaHHoe MpaBo He sIBJsieTcsl abCOJIOTHBIM, €ro ocy-
IIECTBJIEHHE COMPSKEHO C  OMpEeIeJIeHHBIMU  U3bATHAMH
¥ orpaHuueHussMu. BBelleHMe JIaHHBIX OrpaHHUYEeHHH Tpej-
cTaBJisieTcsi HeOOXOUMBIM, MPEXKJIE BCEro, B 1ESX 3allUThI
HPABCTBEHHOCTH, penyTalluy WK npaB APyrux juil [2].

CiieflyeT UMeTb B BHJLY, YTO CBOOOIA BbIpaxKeHHs MHEHUE
He CBOJAMTCS K OIHOH JiMlb cBoGoAe 00CyKIaTh ACHCTBUSA
BJIACTEH UJIH BOIPOCHI, XKMBO MHTepecytolne o01ectBo [3].
CBoGozia paccMaTpuBaeTcsi U Kak OCHOBA camopeasiu3alliu
Ka)KJI0r0 4esloBeKa, M03TOMY €€ OCyllleCTBJIeHHE MTPOUCKXOAUT
¥ MOCPEICTBOM BbIGOpa MOJIE/IH MTOBEIEHHUS, TPOhecCHOHaIb-
HOIO UMHLKA, CTHJIST OJ€KIb.

AxTyasbHOH mnpeacTaB/sieTcs: npobema  GopMUpOBaHHST
MO3UTHBHOTO MMHIKA. HackosnbKo BaxkHO 1St JIOfieH, KeJa-
IOLIMX CTATh OPUCTAMH MTPUAEPKUBATHCS OTIPEENEHHOTO CTHJIS
oNeXK/bl, TpodeccHoHatbHoro UMuIKa? CrnocoOCTBYeT JIH OH
(hOPMHPOBAHHIO OTBETCTBEHHOCTH, HEOOXOAMMBIX KayecTB?
[TonpoGyem pazoOpatbest B JaHHBIX BOITPOCAX Ha TPUMepe Hau-
6oJiee IPKUX MPEJICTABUTEIIEH I0PUIMUECKOH MPodeccru.

1) Cynpu

Cyzefickast MaHTHsT — CHMBOJI TOCY/JIapPCTBEHHON BJIACTH,
KOTOPBIH CBHIETENBLCTBYET 006 0COOOM CTaTyce U aBTOPUTETE
Cy/lbM Mepesl OCTaJbHbIMM YHacTHUKAMM Npolecca W MPUCYT-
CTBYIOUIUMH Ha HEM.

JleByllKa — HayMHAIOLIMI IOPUCT, LLIOKHPOBAaHHAS TEM,
YTO Cy/bsl PHILLJIA HA 3aceqaHue 6e3 MaHTHUH paccKasbliBajia
B cBoeM OJjiore: «Jljisi MeHs MaHTHSl, B TIEPBYIO 0Uepe/ib, HeE
NpocTo aTpuBYT BJAACTH, 3TO YBaXKEHHE K CTOPOHAM, KOTOPbIE
NPUILIJIH B 3aJ1 CyeOHOTO 3ace/laHust TIOJIyYHUTh TPAaBOBOH JI0-
KyMeHT, TpoBoariaiieHHbii umenem P®. WM korna cymbs
CHIUT B KO(TE, MIaThe C ACKOJLTE, YBAKEHUS 51 HE BUXKY, U B
OTBET XOueTcsl MPOSIBUTb TAKOE »Ke HEyBayKeHHEe W B CJlejly-
I0LIMH pa3 PUHATH B CIOPTHBHOM KOCTIOMe» [4].

3aKOHOJATENILCTBO HE COJAEPXKUT HOPM, YCTaHABJIMBA-
IOLIMX TIPABOBbIE TOC/EICTBUS PACCMOTPEHHS Jiesia Cylbel
6e3 MaHTHH WJIH PYTHX OTJIHYUTE/IbHBIX 3HAKOB CBOEH J10JIK-
nHoctu. Onnako, KC P® B cBoem OrnipejiesieHud OTMETHII, UTO
He JIONyCKaeTest OCyLLeCTBIEHUE NPABOCY/IUS PH OTCYTCTBUH
MPeLyCMOTPEHHbBIX CHMBOJIOB [D].

2) Anpokatbi

Uro Kacaercst aJBOKaToB, TO coracHo cr. 8 Konekca npo-
(becCcHOHAJIBHOH  9THKM  aJBOKATOB [PH  OCYLLECTBJIEHHH
npoeccHoHa bHON  IESTeJBHOCTH  aiIBOKAT 00si3aH  T1pHU-
JIEPXKUBATLCA MaHEPbl TIOBEACHUS U CTUJIS OJIEXK/Ibl, COOTBET-
CTBYIOLIUX JIeJIoBOMY OOlIeHHI0. JlaHHAs HOpMa He JaeT sic-
HOTO MPEJICTABJIEHHUS O CTUJIE OJIEXK]IbI aIBOKATA.

B amBokartckoil cpejie BBICKA3bIBAIOTCS TPEIJIOKEHHS
0 BBEJEHHH CBOEOOPA3HOr0 JIpecc-Koia Jisl aIBOKATOB (110
AHAJIOTUH C CYIeHCKMMH MaHTHSIMH M (DOPMOH COTPYIAHHKOB
npokypatypbl P®). B uactnocru, I b. Mupsoes npemiaraer
PeLINTb JAHHBIH BOTIPOC MyTeM BBEJEHUS MAHTHH JJIs aJlBO-
katoB: «JlaBafiTe BCMOMHMM, KaK BBINVISIIE POCCUHCKUI af-
BOKAT JI0 PEBOJIIOLIMH — B CMOKHHIE, ¢ 0a00YKOH, CO 3HAKOM
Kopropatn. Mul ke MoykeM He Xy:ke! Mbl MoKeM Jlazke HO-
CUTb MaHTHIO» [6].
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JlaHHoe npeuiozKeHHe, OIHAKO, KPUTHKYETCS U B LIEJIOM,
¥ B OoTe/bHbIX acnekrax. Tak, nepsbiil Bulle-npe3naeHt Pe-
JlepajibHoi nanathl angsokatoB E. B. CeMeHsiko cuuTaer, 4to
Ha HbIHEILHEM yTare OblI0 Obl 1es1ec000pa3Ho OrpaHUUHThLCS
BBEJICHMEM HEKOETro 3HAKa TIPUHAJIEKHOCTH K aIBOKATCKOMY
coobuiectBy [7].

Wror auckyccuu no JaHHOMYy BONpocy Oblal MOIBEIEH Ha
VII Beepoccuiickom cbessie anpokatoB. 17 centsiopsi 2015 r.
Coser ®OITA PO npunsin [Tosokenne o HarpyiHom 3Hake
POCCHUICKOTO ajIBOKaTa. YKa3aHHbIH 3HAK SBJSETCH OTJIHYH-
TeJIbHBIM aTPUOYTOM POCCHICKOTO ajIBOKATA.

Onnako TlosioxkeHHe 0 3HAKe HHKAK He paspellaeT Heo-
Npe1eJeHHOCTb B OTHOLLIGHHH CTHJISI OJIesKibl aagokata. Ha-
npumep, Bepxosublii cyn Pecniy6iukun MopnoBusi npusHai
3aKOHHBIM MpEKpallleHhe cTatyca «ajBokata B OaHpaHe»
Ceprest Haymosa [8]. Jletom 2017 rona Cepreii Haymos
npuies B cyae6Hoe 3aceanne Mo yroJoBHOMY A€y B COJH-
1e3alMTHBIX 0YKaxX, (GyTOOJIKE, JUKMHCOBOH KypTKe-0e3py-
KaBKe, 1IOPTax, C MOBSI3aHHbIM Ha Liuee wapdoM U GaHnaHe

Jlutepatypa:

Ha roJsioBe. M3-3a 3toro [1pesunnym BepxosHoro cyna Mop-
JIOBUHM BbIHEC €My YacTHoe nocraHoBjienre, i CoBeT naJarbl
mvns HaymoBa cratyca angokata.

Ha ocHoBaHHM BbILIECKA3aHHOTO, MOYKHO ClI€1aTh BbIBOJ,
4TO MPOQeCcCHOHANLHBIE UMUK MMeeT GOJIbIIoe 3HAaUeHHE
B jlesiTesibHOCTH topucTa. CJlenoBaTe/IbHO, 3aHUMAThCS €ro
(hopMHpOBaHHEM HEOOXOAMMO €O CTyleH4yecKux Jer. Mo-
Jlofible JIIOJIM, TI0CTynasi B IOPUAMYECKUI BY3, JIOJKHBI 0CO3-
HaBaTh, UTO I0PUCT — CJIYXKUTE/b 3aKOHA, a CJIYXKUTb MPABY,
3TO, MPEXKJIE BCEro, CAYKUTh cBoeMy OTeuecTBy, UyBCTBOBATh
CBOI0 OTBETCTBEHHOCTDb Tepejl HUM. B Toxke BpeMsi, KOMUTET
Mo MpaBaM YejioBeKa B CBOEM 3aMedaHHH OO0IIEro Mopsiika
Ne 34 (2011), yrBep:knaer, uto cBo607a MHEHHH M cBOOOJIA
UX BbIPaXKEHHsI SIBJISIIOTCS] HEOTHEMJIEMbIMHU YCJIOBUSIMH BCe-
cropoHHero paszutusi juuHoctd [9]. [Tpoucxomut CcToJKHO-
BeHHe MpaBa CTyJeHTa Ha CBOOOJHOE pa3BHTHe, CBOOOJHOE
BbIpaXKEHHE MHEHHH W €ro OTBETCTBEHHOCTH Tepen oflile-
ctBoM. Ho cyliiecTByeT Jin JaHHOE NPOTHBOpPEUUE B JIEHCTBH-
TEJILHOCTH?
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ﬂpaBosoﬁ peXum co3fgaHnua UHAUBUAYAJIbHOIO XXKUaoro goma, Cagosoro goma.
Hosennbl rpapoCcTpouTesIbHOro 3aKOHOAATENbCTBA

MpuHuunanosa MapuHa CtaHncnNaBoBHA, CTYAEHT MarucTpaTypsl
Omckas topuanyecKkas akagemma

I_IOHﬂTl/le «HEJBHKMMOCTb», KaK IOpHAMYecKast Kare-
roOpusi, MOSIBUJIOCH B POCCHHCKOM 3aKOHOJATENbCTBE
CPaBHUTENLHO HeaBHO, B « OCHOBAX IPaXkIaHCKOT0 3aKOHO-
natenberBa Cotoza CCP» ot 1991 roja BnepBbie nosiaisieTcs

€ro omnpeae/eHue: «K HEJIBUZKUMOMY HMYULLIECTBY OTHOCSITCsI

3eMeJibHble YUaCTKH M BCE, YTO MPOYHO, C HUMH CBS3aHO,
KaK-TO: 3JIaHUsi, COOPYKEHHUS, MPEANPUATHS, UHblE HMYILle-
CTBEHHbIE KOMIJIEKChI, MHOTOJIETHHE HaCaxJeHUs», NaJee
ITO TIOHsSITHe OBbUIO 3aKperuieHo B [pakKmaHCKOM KojieKce
P® (I yacrb), Berynusiiuem B jieficteue 01.01.1995 ropa. Jlo
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9TOro 6oJiee CEMUIECSTH JIeT Ie/IeHHe Ha IBU?KUMOE M HEJIBU -
JKUMO€ MMYLLECTBO OTCYTCTBOBAJIO, HO HEIABHKHMOCTb «I10
NpUpoJie», KaK SKOHOMUYECKast, CollMalbHas KaTeropus, cy-
ulecTBoBasa Beeria. bosbiioe passutie B Poceuu u B no-
CIeOKTAOPbCKUE BpeMeHa W B HAcTosilee BpPeMsl MOJyuHIIo
KOJIIEKTHBHOE ~ CaJl0BOJICTBO, OTOPOJHMYECTBO:  TMPaKTH-
UeCKM Ha KaxK/IOM TaKOM yyacTKe BO3BOJMJICS CAllOBbIH JIOM;
UHMBUYaJ]bHOE JKHJHULIHOE CTPOUTEbCTBO. Cefiyac 310
OTPOMHBIA MJ1aCT 0OBEKTOB HEIBHAKUMOCTH, MpaBa Ha KO-
TOpble He 0(OpMJIEHbl B YCTAHOBJIEHHOM Mopsiake. B npa-
BOBOM T0J1€ 3TH 0OBEKThI CeHvac siB/SIIOTCS CAMOBOJIbHBIMU
MOCTPOHKaMH.

3akoHoaaTesNb BBEN YNPOUIEHHYIO CHCTeMy O(hOpMJIEHHUS
B COOGCTBEHHOCTb TAKOTO UMyLLlecTBa. JlJ1sl perucTpalinu npasa
COOCTBEHHOCTH HAa CTPOECHHS!, BO3BEJICHHbIE HA JaYHbIX U ca-
JIOBBIX 3eMesibHbIX yuacTkax jo 01.01.2017 rona, coGeTBeH-
HUKY 3eMeJIbHOTO y4acTKa A0CTaTouHO OblJIO MOAaTh B Oprau
perucTpaluu mnpapa Jiekaapaiuio Ha Takoe crpoeHue. Bro-
CJIZICTBHH U 10 HACTOSILLEE BPEMs ITY MPOLELYPY AOMOJHUIIH
HeO0OXOAMMOCTBIO MTPOBE/ICHHUS B OTHOLLEHUH TaKUX 0ObEKTOB
KaJlaCTPOBBIX paboT CepTUPULHUPOBAHHBIMU ClIELHATHCTAMM.
JIsi MHAMBHIYaJIbHOTO YKMJIMIIIHOTO CTPOUTENbCTBA Tpebo-
BaJIOCh TOJIydeHHe paspellieHts Ha CTPOUTEIbCTBO OPraHoM
MECTHOTO CaMOYTpaBJIeHHs.

Takoit mopsinok odopmyieHHsT TpaB Ha CTPOEHUs He
onpasia/n cebsl Ha TpaKTHKE, KaK CO CTOPOHbI COOCTBEH-
HHUKOB 3€MeJIbHbIX Y4aCTKOB MM0Jl 0ObEeKTAMH HHAMBUIyaJlb-
HOTO JKHJIMLIHOTO CTPOMTENbCTBA H3-3a CJIOXKHOCTH TPO-
XOXKJIEHUS aIMUHUCTPATHBHBIX MPOLIEYP, TAK U CO CTOPOHbI
OOILIECTBEHHBIX M TOCYNAPCTBEHHBIX MHTEPECOB B YACTH YIIO-
psIOYeHHsT  TPalOCTPOUTENbHONR  JeATesbHOCTH.  [y1aBHOM
Le/IbI0 TPAlOCTPOUTENIbHON JIeSITebHOCTH SIBJISIETCS YCTOM-
UHUBOE Pa3BUTHE TEPPUTOPHi, B TOM uucie obecreueHue 6e3-
OMACHBLIX U OJIATONPUATHBIX YCJIOBHH MPOXKUBAHUS I BCEX
KaTeropuil rpaxaan. OJHUM U3 PEryJasiTOPOB TaKOH JeATelb-
HOCTH $IBJISIETCS TPAOCTPOUTENIbHOE 30HUPOBAHHE TEpPPH-
TOPUH MyHULIMIAJbHBIX 06pa30BaHUH (TOPOCKHX U CETbCKUX
noceJsieHui, rOPOJCKUX OKPYroB U MyHHLHNAJAbHBIX PAHOHOB
1 jip.) OCHOBHOW JIOKYMEHT, MCIOJIb3yeMbIH B CHCTEME I'pa-
JIOCTPOUTEILHOTO 30HUPOBAHUS — 3TO MPABHJA 3€MJIENOJb-
30BaHUsl M 3aCTPOHKH, B KOTOPOM YCTAHABJIMBAIOTCS Tep-
pUTOpHAJIbHbIE 30HBI W TPAAOCTPOUTENbHbIE pPeraMeHTh.
[pagocTpouTesibHblil  persiaMeHT — omnpeessieT  MpaBoBOK
peKUM 3eMeJIbHBIX YYaCTKOB M BCErO UYTO HA HHUX HAXOAMTCS
B Tpefesiax TepPUTOPHAJIbLHON 30HBI. DTO HOPMATHBHbBIH J10-
KYMEHT, TJle YKa3aHbl BUJbl U Ha3HaueHHe 0OBbEKTOB HEIBH-
YKUMOCTH, pa3MellleHle KOTOPbIX J0MyCTHMO B JIAHHOH 30He,
MaKCHMaJbHasi 3TaXKHOCTb, MPOIEHT 3acTPOHKH,
MaJlbHbl€ OTCTYIbI OT IPAHHLL 3€MEJILHOTO yUacTKa 10 00beKTa
KanurajabHoro crpoutesibetBa [3]. Tlpu cyiiecrBoBaBiiem
nopsiike opopmyieHuss 00bEKTOB KaMMUTaJbHOTO CTPOUTEJb-
CTBA Ha CAJIOBBIX 3€MeJbHbIX YUacTKaXx U 0ObEKTOB MHIUBH-
JlyaJIbHOTO >KMJIMIIHOTO CTPOUTENBbCTBA HE ylaBasoch OTc/e-
JIUTH cOoOJI0/IeHUE TPAIOCTPOUTEIBHBIX PEIJIAMEHTOB B HACTH
OTCTYIMOB OT IPaHHll 3eMeJIbHOr0 yyacTka o oObekra. Ha
9Tarne BblIaul Pa3pelieHHs] Ha CTPOMTEJNLCTBO OPraH MecT-

MHWHH -

HOTO caMoyrpaBJ/ieHHsl Ha OCHOBAHMH T'PAlOCTPOUTEIBHOIO
nJlaHa 3eMeJIbHOTO y4yacTKa peryJupoBas 3TH OTCTYIIbl, HO
NpPHU 3aBepLICHUM CTPOUTEbCTBA OPraH perucTpaluu npasa
He TpUHUMaJ BO BHUMaHHe coOJiiojieHne JAaHHbIX HOpM. [1o
CTPOEHHUSIM Ha CAJIOBBIX ydacTKax cOOJIOJIeHHe TPajoCTPOU-
TEJILHBIX HOPM He OTCJIE2KHBAJIOCh.

Ator npobes 3aroJiHeH BHeceHHeM H3MeHeHMHl B Ipa-
JIOCTPOUTE/IbHBIA  Kofeke Poccuiickoit  denepauun  Pene-
paJibHbiM 3akoHoM oT 03.08.2018 Ne 340-P3 «O BHeceHUH
uaMeHeHuit B Ipanocrpoutenbhbiii Kopeke Poccuiickoin ®e-
Jiepallid U OTIeJIbHblE 3aKOHOJATeIbHble akThl Poccuiickoii
Qenepaunn>» (nanee — 3axkon Ne 340-D3), BcrynuBiIMM
B cuty 04.08.2018 rona. [Topsinok opopmienus npas Ha 06b-
€KTbl KalMTaJbHOIO CTPOUTE/IBLCTBA HA 3eMeJIbHBIX ydacTKax
JUISl MHAMBULYaIbHOTO 2KHJIUIHOTO CTPOUTE/ILCTBA, ydacTKax
JUISl BeJIeHUs JIMUHOTO MOJACOGHOr0 X03AHCTBA M CajlOBBIX,
JIAYHBIX ydacTKax YHU(MUIUPOBAH, U TeNepb HOCUT YBEIOMH-
TeJIbHbBIH, a He pa3pelinTe/bHbIN xapakrep. Jlis odopmienns
CTPOEHMH Ha CANOBbIX M JAYHBIX Y4aCTKaX M3MEHEHHsl BCTY-
nator B cuity ¢ 01.03.2019 rogna.

[IpaBoobusanaresb 3eMeJbHOrO yyactka Jyis HHAMBHILY-
AJIbHOTO >KUJIULIHOTO CTPOUTEJIBCTBA, CajloBOTO, JaUHOTO 3e-
MeJIbHOTO ydacTKa Mepejl HauaJoM CTPOMTENbCTBA YBEIOM-
JISET OpraH MeCTHOTO CaMOYNpaBJeHUsT O TJIAaHUPYEMOM
CTPOUTENILCTBE HJIH PEKOHCTPYKLUHMH 0ObeKTa KaruTalbHOTro
CTPOUTENILCTBA. 3aKoHOaTe/ b 0003HAYNI HCUEPITbIBAIOLLINH
nepeyeHb TpPeOGOBAHUI, KOTOPbIE JIOJKHBI COAEPKAThCS
B TAKOM YBEJIOMJIEHHH, 3TO MapaMeTpbl 0ObeKTa
HOCTb, TIpeJie/ibHAs BLICOTA, pa3Mep OTCTYTOB OT BCEX IPaHHUILL
3eMeJILHOTO yyacTKa 10 00beKTa KaluTaJbHOrO CTPOUTEJb-
CTBA, MUIOLIA/b 3€MEJIBHOIO y4acTka Moj oObeKToM (MJ10-
uaab 3actpoiiku). st opraHa MeCTHOro camoyrpaBJieHHst
YCTaHOBJICHbI KDUTEPUH OTIPEIC/ICHUST COOTBETCTBHUS Napame-
TPOB 00bEKTA MHAWBULYAJbHOTO CTPOUTENLCTBA UJH Call0BOTO
JIOMa YCTAHOBJIEHHbIM TapaMeTPOM, JOTMYCTUMOCTH CTPOM-
TEJILCTBA. YBEIOMJIEHHE O HECOOTBETCTBHM MapaMeTPOB Bbl-
JaéTCsl 3aCTPOMLLIMKY TOJIBKO B CJIyyae eciu:

1) ykasaHHble B yBEIOMJIEHHH O IJIAHUPYEMOM CTPOU-
TeJIbCTBE NapaMeTpbl 00bEKTa MHAUBUAYATbHOTO HKUJHIHOTO
CTPOUTENILCTBA WJIH CAJIOBOTO JIOMA HE COOTBETCTBYIOT Tpe-
JIeJIbHBIM [TapaMeTpaM pa3pelieHHOr0 CTPOUTENbCTBA, pe-
KOHCTPYKIIMH 0OBEKTOB KAlHTAJIbHOTO CTPOUTENILCTBA, yCTa-
HOBJIEHHBIM T1paBHJIaMH 3€MJIETIONb30BAHMSI M 3aCTPOHKH,
JIOKyMEeHTalMel Mo MJIaHHPOBKE TEPPUTOPUM, WM 00s3a-
TeJIbHBIM TPeOOBAHUSAM K MapameTpam OOBEKTOB KanuTallb-
HOTO CTPOUTENBCTBA, YCTAHOBJIEHHBIM HacTosilMM Kojiekcom,
Jpyrumu esiepasbHbIMU 3aKOHAMH U JIEHCTBYIOIIMM Ha ATy
MOCTYIJIEHUS YBEIOMJICHHS O TIJIAHUPYEMOM CTPOHTENLCTRE;

2) pasmellleHHe YKa3aHHbIX B YBEJIOMJIEHUH O IJIaHHPY-
€MOM CTPOUTEJIbCTBE 00bEKTA HHAMBULYAJIbHOTO AKHUJHLLHOTO
CTPOUTE/ILCTBA WJIM CAJIOBOTO JIOMA HE JIOMyCKaeTcst B COOT-
BETCTBUH C BUIAMH Pa3pPELIEHHOTO HUCMOJb30BAHUS 3eMellb-
HOTO ydyacTka M (WJIM) OTrpaHUUEHHSIMH, YCTAHOBJIEHHBIMH
B COOTBETCTBHH C 3€MEJIbHBIM W HHbIM 3aKOHOJATEbCTBOM
Poccuiickoit Penepaunn 1 AEHCTBYIOLMMH HA AATy [OCTY-
MUICHHUST YBEIOMJIEHHST O MJIAHUPYEMOM CTPOUTE/bCTBE;

ATaxK-
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3) yBeIOMJIEHHE O MJAHHPYEMOM CTPOHTEJILCTBE MO-
JIAHO WJIM HAIpaBJeHO JIMLIOM, He SIBJSIOLIUMCS 3acTpPoli-
IIMKOM B CBfI3H C OTCYTCTBMEM Yy HEro MpaB Ha 3eMeJbHBbi
yuacrok [1].

J11151 06 bEKTOB, PACMOIOXKEHHbBIX B IPAHUIIAX TEPPUTOPHH
MCTOPHYECKOTO TOCeJNeHHsl (heepasbHOro WM PerroHalb-
HOrO 3HayeHHsl, MpeLyCMaTpPUBAIOTCS JOMOJHUTE/bHOE CO-
JIacOBaHUEe CTPOUTE/ILCTBA OPraHOM UCTIOJNHUTELHOMN BJ1ACTH
cybbekra Poccuiickoit @ejiepatinu, yrnoJHOMOYEHHBIM B 00-
JIACTH OXpaHbl 00BEKTOB KYJIBTYPHOTO HACJIEIHS.

YCcTaHOBJIEH CPOK COMIACOBAHHST OPraHOM MECTHOTO CaMo-
yrpaBJeHHs TJIAHKPYEMOTO CTPOUTENLCTBA — CeMb pabouMX
JIHEH CcO JIHSl HamnpaBJ/eHHsl 3aCTPOHLIMKOM YBEIOMJEHHS
0 IJIAHUPYEMOM CTPOUTEJIbCTBE. B citydae HemoctymnsieHusi
OTBETA OT OPraHa MECTHOTO CaMOYIpaBJ/eHHs CTPOUTENLCTBO
cuMTaeTCsl cornacoBaHHbIM. OnpenenéH nepexoiHblil Nepuoj
BCTYIJIEHUS B JI€HCTBHE BbllIEHA3BAHHBIX M3MEHEHHH: N0 |
mapta 2019 1., ecin CTpOUTENLCTBO GBIJIO HAYATO JIO JIHST BCTY -
nuieHust B cuty 3akona Ne 340-D3, Ho He moJiydeHO COOT-
BETCTBYIOLLETrO pa3peLleHus], 3aCTPOHLLIMK BIIPABE YBEILOMHTD
OpraH MECTHOTO CaMOyINpaBJeHUs O TJIAHUPYEMOM CTPOM-
TEJILCTBE U JIETANIU30BATh CBOIO MOCTPOHKY B YCTAHOBJIECHHOM
nopsinke [2].

3aKoHozaTeIeM yCTaHOB/IEH KOHTPOJIb 3@ CTPOUTENBCTBOM
He COOTBETCTBYIOLLMM NapaMeTpaM yCTaHOBJIEHHBIM 3aKOHOM:
B CJlyyae He COIIacoBaHHUsI CTPOUTENILCTBA OPraH MECTHOro ca-
MOYIpaBJ/eHHs HAMPaB/sAeT YBEIOMJIEHHE O HECOOTBETCTBHH
napameTpoB CTPOUTENbCTBA MHAUBHAYATLHOTO XKHUJOTO JI0Ma
WM CajloBOTO JIOMA YCTAHOBJIEHHBIM NapameTpaM | (UJn) He-
JIOTyCTUMOCTH pa3MellleH st JaHHOTO 00beKTa Ha 3eMeIbHOM
yyacTKe B OpraHbl YIOJHOMOYEHHbIe Ha OCYLIECTBJIEHHE T0-
Cy/laPCTBEHHOTO CTPOUTEJNBHOIO HAA30Pa, rOCyAapCTBEHHOrO
3eMeJIbHOTO Haji30pa, Haa30pa B 06/aCTH OXpaHbl 0OBEKTOB
KYJIbTYPHOTO HaCJIEUS.

[TonpaBkH, BHecéHHble B [PajoCTPOUTENILHBIH KOJIEKC
Poccuiickoit @enepaunn 3akonom Ne 340-D3, ¢ onHol cTo-
POHBI YNPOLIAIOT MPOLELYPY COIIACOBAHMSI CTPOMTEJNBLCTBA
WHIMBUYasIbHbIX 2KHJIBIX JOMOB H CajlOBbIX JOMOB Ji/Is1 3a-
CTPOHLIMKOB, C JAPYrod CTOPOHBI AAIOT WUHCTPYMEHTBbI KOH-

Jlutepatypa:

TPOJIsi COOJIIOACHUST TPAJIOCTPOUTE/IbHBIX HOPM TPH HOBOM
CTPOUTENILCTBE 0OBEKTOB.

YNpOLIEHHBIA MOPSIOK OOPMJICHUST MIPAB HA HUHIUBHILY-
aJIbHble JKUJIble JIOMa, JIOMA Ha CajloBbIX ydacTKax MOJyumII
Ha3BaHUe «JlauHasi aMHUCTHS», U C Havaja JeHCTBUS TaKoro
nopsiaka ¢ 1 centsa6psi 2006 ropa GblI0 3aperucTpupoBaHoO
6osee 13,5 MJIH. MpaB Ha Takue OGBEKTHI HEIBHAKHMOCTH.
Hasnauasi nepexosublii nepuoj BCTyMJeHHsl B AeHCTBHE MMO-
npaBok B [pamoctpourtesbhblii Koneke Poccuiickoil dene-
paunn o 1 mapra 2019 rona, B TeueHHe KOTOPOTO JOMY-
cKaJsloch opopMJIeHHe TIPaB Ha CaJIoBble U >KUJble oMa 6e3
YBEJIOMJICHHS] OPraHOB MECTHOTO CaMOYIpaBJeHHs, a COOT-
BETCTBEHHO W GoJiee MSATKHH pexKUM COOJIIO/IEHHsT MPaloCcTpO-
UTEJIbHLIX HOPM, YCTAHOBJIEHHBIX B TMpaBHJIaX 3eMJENoJb-
30BaHUsl M 3aCTPOHKH, 3aKOHOAATENb He Yuésl cieaylolee:
HeOOJIbILIOH CPOK MEPEXOJHOTO MEPUOA HE MO3BOJIMJ MPaXK-
JlaHaM UM BOCIOJIb30BaThes. Ha ceromusiinuil IeHb, Te rpax-
JlaHe, IoOMa KOTOPbIX Y»Ke BO3BEJIEHbl C HApylIeHHEM Ipajo-
CTPOUTEJIbHBIX HOPM, B YACTHOCTH C yMEHbILIEHHEM OTCTYyMa OT
IpaHULbl 3eMEJILHOTO yU4acTKa, CMOryT 0(DOPMHUTL CBOHU JI0Ma
TOJIbKO B Cy/IeCOHOM TIOpSIJIKE, €C/IH JIOKAXKYT, UTO HUX JIOM He
HapylIaeT CTPOUTELHBIX HOPM W MPaBUJ U He SBJsIETCS ca-
MOBOJIbHOH MOCTPOHKOH.

B Hacrosiiiiee Bpemsi [ocynapcTBeHHOH JyMOil B TepBOM
yreHnn NpuHAT 3akoHonpoekt Ne 707989—7 «O BHeceHuu
U3MEHEHUH B OT/e/bHble 3aKOHOAATE/bHble aKTbl Poccuii-
ckoil penepaunn>» (O «Jlaunoil amHuctuu») [4], KoTopbiit
YCTaHABJMBAET YNPOUIEHHBIH TOPSIOK CTPOUTENLCTBA H pe-
rucrpatnu npas o 1 mapra 2022 roaa, B OTHOUIEHHU 2KHJIBIX
JIOMOB, »KHJIbIX CTPOEHUH, CAIOBBIX IOMOB, KOTOPbIE ObIJIH T10-
CTpOeHbI JI0 BeTymienus B cuyty Penepasbioro 3akona 340-
@3, 1. e. 10 4 aBrycra 2018 1.

YUUTbIBasi OTPOMHBIHA MJIACT TaKUX OOBEKTOB HEIBHUKHU-
MocTH, Kotopble mocse 1 mapra 2019 roja okasanuch BHe
NpPaBOBOrO MOJISA, IAHHYI0 HHHIIMATHBY 3aKOHONATE/IST Mbl Ha-
XOJIUM cripaBe/yInBoil. Kpome Toro, mpuHsATHE 3aKOHOMPOEKTA
MOCJYKUT 11e/15IM BOBJICUEHHST HEJIBHAKHMMOCTH B T'paK/aH-
CKMH 000pOT, MOJOKHUTENbHO CKAXKETCSl Ha JAMHAMHKE pas-
BUTHS YACTHOTO YKUJIOTO ceKTopa [D].
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Peanusauua cmcrembl MeXKBeJOMCTBEHHOIO 3JIEKTPOHHOI0 B3aMMOJeUCTBUA
B npouecce npefoCcTaBNeHUA roCyAapCTBEHHbIX U MYHULUNANbHbBIX YCIYT
B 3JIEKTPOHHOM (hopme

Pasanos flkoB Hukonaesuy, CTYAEHT MarucTpatypsl
TIOMEHCKMIA rocyfapCTBEeHHbI YHUBEpCUTET

B cmameoe pacemomper npoyecc peaiu3ayuu MeAHCBLOOMCBEHHO20 INeKMPOHHOCO 3anpoca 6 cucmeme npedo—
cmasaeHus ZOCydapCMBEHHbLX U MYHUUUNAAbHOLX YCaYe, Bbl1B8AEHbL OCHOBHbLE ﬂpOé/LeMbl 1 0603HAUeHbL PEKOMEH -

dayuu no ux YcmpareHuio.

Karouesole cnosa: eocydapcmseﬂﬂbze u myHuyunanrorole ycayeu, E)/leKmpOHHblLi 8U0, cucmema merceedomMcmeser -

HOCO INEKMPOHHO2CO saaumodeticmaus

CI/ICTeMa B3aUMOJICHCTBUSL  OPraHOB  TOCYAAPCTBEHHOH
BJIACTH SIBJISIETCS] OHUM H3 KJIIOUeBbIX (DaKTOPOB B MPO-
1e/lype MPEe0CTaBIEH s TOCYIapCTBEHHBIX M MyHHIIMMATBbHBIX
yeayr. [losiBienne v BHeIpeHHe HOBBIX (OPM, MPH KOTOPHIX
OCYLLECTBJISIETCSl  B3aUMOJEHCTBME — OpraHoB  IyOJMUHON
BJIACTH C (PU3HUECKUMH JIHLIAMH U IOPUAMYECKUMH HA TeppH-
TOpPHH pasHbIX cyObeKToB Poccuiickor Peepatinn, npeacras-
JisieT co00H HOBBIH 11ar B PA3BUTHH TOCYAaPCTBEHHBIX H MyHH-
[UMAJBHBIX YCIYT U CUCTEMBI TOCYAaPCTBEHHOTO YIPaBJIeHHs
B LeJIoM. B Hacrosiliee BpeMsi Ha TeppuTopHu Poccuiickoit
Denepallid 0CHOBAH M IPOLOJLKAET COBEPLUEHCTBOBATHCS
MeXaHU3M OKa3aHH$ YCJIyT, KPUTEPUSAMH KOTOPOTO SIBJSIOTCS
ObICTPOTA BBIMOJHEHHSI OPraHaMK TOCYapCTBEHHON U MyHHU-
LMNaJbHON BJIACTH, y10OCTBO U IPOCTOTA AJ1s1 [10J1b30BaTeeH,
a TaKkKe COOTBETCTBMH MTOTOBOTO pe3yJ/ibTaTa BbICOKOMY Ka-
4eCTBY MCIOJHEHMUS].

B sToil cBsI3M, M3MEHEHHE CHCTEMbl OKa3aHWsi rocyiap-
CTBEHHBIX W MYHHUMNAJNbHBLIX YCJIYT SIBJSETCS OIHMM U3
BaXKHBIX JIOCTHXKEHUH pedopMbl TOCYIapCTBEHHOTO YMpaB-
nennsi B Poceniickoit Penepannn.

Kak ormeuaer CrpykoBa H. A., B HacTosiiiee Bpemsi B PO
HCTIONB3YIOTCST CJIeylole BHBI HH(OPMAIMOHHOTO B3aH-
MOJIEHCTBHUS B IpoLlecce MPeoCTaB/IeH sl rOCy1apCTBEHHbIX
YCJIyT:

l. Tpamauumonublil OyMaKHbI JIOKYMEHTOOOOPOT OCy-
ILIECTBJISIETCST MEXKIy COTPYIHMKAMH OpraHu3alui, KoTopble
YUaCTBYIOT B MEXKBEJIOMCTBEHHOM HH(OPMALIMOHHOM OGMEHE;

2. OO6MeH >3JIeKTPOHHBIMH (OpMaMH  TPaJUIIHOHHOTO
OYyMaKHOTO JIOKyMEHTa C MNPUMEHEHHEM JOCTYMHbBIX 3JeK-
TPOHHBIX TEXHOJNOTHH MHPOPMALIMOHHOTO B3aUMOJIEHCTBUSA —
CHCTEMbI 3JIEKTPOHHOTO JIOKYMEHTOOO0pOTa, 3JEKTPOHHAS
nouTa;

3. YuuguuupoBaHHoe WH(OPMALMOHHOE B3aUMOJEH-
CTBUE — OCYLUECTBJISIETCS MEXK1y MH(POPMALMOHHBIMH CH-
CTeMaMH YYaCTHUKOB MEKBEIOMCTBEHHOTO  3JIEKTPOHHOIO
B3aUMOJICHCTBUS;

4. TlpumeHeHHe MHTEPAKTUBHDLIX 3alPOCHLIX [PHUJIO-
JKEHHH,
CTBAMH B KayecTBE IM0J1b30BATEIbCKUX 3IJEKTPOHHBIX cep-
BMCOB uepes oHullHasbHble caliTbl OpraHoB B ceTd MHTepHeT
WJIM BEJIOMCTBEHHbIE 3JIEKTPOHHbIE MopTaJibl. [1]

KOTOpbIC TIPEAOCTABJAOTCA HEKOTOPBIMU  BEIOM-

[IpHOpHUTETHBIM HATpaBJeHHEM MEXKBEIOMCTBEHHOTO HH-
(hopMallMOHHOTO B3aUMOJEHCTBHS SBJSETCH B3aUMOJIEHCTBHE
B 3J1eKTPOHHO# hopme. [lnist stux teneit B PO coznana Cucrema
MeKBEJIOMCTBEHHOTO 3/IeKTPOHHOTO B3auMoierctust (CMIB),
COCTOSILLAsH H3 PErHOHAJIbHBIX cerMeHTOB. [ lonpo6Hoe onucanne
npoliecca B3aUMOJEHCTBUS ocyllecTBasieTcs: B pamkax [locra-
HoBsienust [1paButenserea PO or 8 cenrsadpst 2010 r. Ne 697
«O eIMHOM CcHuCTeMe 3JIEKTPOHHOTO MEXKBEJOMCTBEHHOIO B3a-
UMOJIeCTBUS». JIaHHbBI HOPMATHBHBIN aKT OmpejesseT Tpa-
Busa opmupoBanust U gyHkuronupoBanus CMIB, a Takxke
OCHOBBI MH(OPMALMOHHOTO OOMEHa, OCYLIECTB/ISIEMOrO C ee
NpUMEHEHHEM MEXKy MH(POPMALMOHHBIMM cHcTeMaMu defe-
paJIbHBIX OPTAaHOB HCMOJHUTEILHON BJAACTH, TOCYIaPCTBEHHBIX
BHEOIOJKETHBIX (DOHJIOB, HUCIMOJHUTEBHBIX OPTraHOB TOCylap-
CTBEHHOH BJacTH cyObekToB P®, opraHoB mectHoro camoy-
NpaBJIeHUs], TOCYIAPCTBEHHBIX H MyHHLIMMTAILHBIX YUPEXKACHUI,
MHOTO(YHKUHOHABHBIX LEHTPOB, MHbIX OPraHoOB W OpraHu-
3alMi B LEAX NPENOCTaBleHHsl TOCyIapCTBEHHBIX M MYHHILIH-
NaJbHbIX YCJYT W HCTOJHEHUS TOCYIAPCTBEHHBIX H MyHMIH-
naJbHbIX (PYHKLHI B 3/1eKTPOHHO# hopme [2].

[TepeueHb HEOOXOMUMbIX JOKYMEHTOB JIJIsi OKA3aHUS YCJIYTH
yCTaHABJIMBACTCS aIMMHHCTPATHBHBIM perviaMmenToM. Mexons
U3 BbILIEH3JIOXKEHHOTO KOJIMUECTBO 3arpPOCOB B paMKax CH-
CTEMbl MEXBEJIOMCTBEHHOIO 3JIEKTPOHHOTO B3aUMOAEHCTBHUS
HaMpPsIMYyI0 3aBUCHT OT KOJIMUECTBA HEOOXOJMMbIX JIOKYMEHTOB.

CJlefoBaTe/IbHO, OT YPOBHS MEXBEIOMCTBEHHOIO B3aM-
MOJIEHCTBUST 3aBUCHT KauecTBO, ONEPAaTHBHOCTb M JIOCTYII-
HOCTb OKa3aHUsi TOCY/IaPCTBEHHBIX H MYyHHLIMIAJBHbBIX YCJIYT.
Hecmotpst Ha 310, cucTeMa B3auMMOJEHCTBHMSI OpPraHoB Iy-
OJIMUHON BJIACTH UMEET CJIeayIolue NPoOaeMbl.

Hekotopble opraHbl rocyiapcTBEHHON BJACTH 10 CHX TIOP
He pazpaboTajid emuHble (OpPMbl U 0Opaslbl JOKYMEHTOB,
B KOTOPbIX COJEP>KAThCA CBEIEHHS, HEOOXOIMMbIE JIJIS OKa-
3aHUs YCJIyrH. DTO, B CBOIO OYepeib, MPUBOAUT K TOMY, UTO
uHbopMaLUs, MoJyYeHHAs B paMKax MeKBeIOMCTBEHHOIO
B3aUMOJICHCTBUS, MPOTUBOPEUUT ACHCTBYIOLIMM HOPMATHUB-
HO-TIPABOBBIM JJOKyMEHTAM.

[ToMuMO 3TOTO, B MEXKBEIOMCTBEHHBIX 3aMpocax yKasbl-
BAEeTCs HEroJIHas WM HeTOUHash HHGOopMaL|s, TOITOMY /s
BBINOJIHEHUS] JIAHHBIX 3aMpocoB TpeOyeTcsl J0MOJHUTENbHOE
pabouee BpeMmsl, 4TO, B KOHEUHOM cyeTe, MPUBOJIUT K yBe-
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JIMUEHHIO CPOKOB MPEOCTaBJEHHS TOH WJIM MHOH rocynap-
CTBEHHOH yciyrd. Tak:ke 3T0 MOKET MOCIYKUTb OCHOBAHHEM
JUISl OTKA3a B MPEIOCTABJIECHUN YCIYTH, MOCKOJbKY CBEACHHUS,
ToJlydeHHble I0CPEACTBOM 3ampoca, OyayT cofepKaTb Helo-
CTOBEPHYIO HJIH HETIOJTHYI0 HH(OPMALIHIO.

HecratuabHasi pabota 3/1€KTPOHHBIX CEPBHCOB CHCTEMbl
TaKxKe sIBJISIeTCsl O/IHOM M3 IVIaBHBIX PoOJIeM B Mpoliecce oKa-
3aHus yeayrd. Heemotpst Ha To, 4To BbIMOJIHSIETCS GOJBLLIOK
00beM paboTbl 10 COBEPLICHCTBOBAHUIO CEPBUCOB MEXKBE-
JIOMCTBEHHOTO 3ampoca, 3aryck HOBOW BEPCHH WJIH OOHOB-
JICHHE YyKe CYLLECTBYIOLLEeH BEepPCHM [POrpaMMbl MPUBOAUT
K TEXHHYECKHUM OLIMOKAaM W MepepbiBaM B Ipolecce Mpeio-
CTaBJIEHHS YCJIYTH, YTO B CBOIO O4epellb, NPUBOJIUT K YBEJH-
UEHHIO CPOKOB U B LI&JIOM Ha KaY€CTBO 0KA3bIBAEMOH YCJIYTH.

OrcyTeTBUE eMHON HHPOPMAILMOHHOK CHCTEMbl Ha ce-
TOJIHSALIHUI JIEHb BEJIET K TOMY, YTO COTPYAHHKH OPraHOB OCY-
ILIECTBJISIIOT 3aMPOCH! MO HECKONBKHM MH(OPMALIMOHHBIM CH-
creMaM. Takxke M3-3a nepeHoca OOJBLIOTO Makera JaHHbIX
COTPY/IHUKAMH OPraHoB BJIACTH, KOTOpble Y4acTBYIOT B IpO-
1ecce MeKBEJIOMCTBEHHOTO B3aUMOJIEHCTBHS1, BO3PACTaET Be-
POSITHOCTb COBEPLIEHUST OLIMOKHU MPU BHECCHUH CBEACHUH.

Jlutepatypa:

Mcxonst U3 BbILLIEN3JI02KEHHOT0, CHCTEMa MEXKBEJIOMCTBEH -
HOTO 3JIEKTPOHHOTO B3aWMOLEHCTBUS HYXKIAeTcsl B JaJib-
Heliiell nopaboTKe W COBEpPLICHCTBOBAHUU. B 3Tol cBsA3M
cyHUTaeM HeOOXOUMbIM:

— 3a cuer UCMOJb30BAHUS TEXHUUECKHX CPENCTB BbICO-
KOro KauyecTBa M JajibHeHIIero COBEPLIEHCTBOBAHUS TPO-
rpaMMHOro o6ecreyeHust MOBbICHTb CTaOMJILHOCTb PaboThbl
39JIEKTPOHHBIX CEPBUCOB;

— 3akpernJieHue eIMHONH METOIUKH paboTbl ¢ HHDopMa-
LIMOHHBIMH CHCTEMAaMH M CEepBUCAMH C YETKOH peryiameHTa-
el MpoLeyp B COOTBETCTBYIOLIEH TPABOBOM aKTe;

— Buenpenue TexHosOTHH pacno3HaBaHWs HEBEPHOTO
(hopmaTa MJIM OreyaToK, KOTOpble MO3BOJISIT HCKJIIOUUTD HELO-
CTOBEPHOCTb JIAHHBIX, & TAKKE HEMOCPEACTBEHHbIH KOHTPOJIb
JIAaHHOH CUCTEMBI;

— CosnaHue KOMHMCCHH MJH MPOEKTHBIX TPyMN ¢ Tpej-
CTABUTE/ISIMH  PA3JIMUHBIX BEIOMCTB C 1e/bl0 MPopabOTKH
W ycTpaHeHusi rnpobJseM, BO3HMKAIOUIMX MPH paboTe C CH-
CTEMOH MeXKBEJIOMCTBEHHOIO B3aUMOJEHCTBHSI, a TaKxkKe I10-
cleytollell ONTHMHU3ALMK Mpolecca MpeloCTaB/IeHUsT Tocy-
JIAPCTBEHHbBIX H MyHULIMITATBHbIX YCJIYT.

1. CrpykoBa, H. A. [Ipo6GieMbl Me}KBEIOMCTBEHHOTO HH(OPMAIIHOHHOTO B3aUMOJIEHCTBHSI ITPH TTPeIoCTaBIeHHH rocyap-
cTBeHHbIX yeayr // Bonpocsl ynpasaenus. — 2018, — Ne 2. — ¢. 25—29.
2. Tlocranornenus [1paBuresnscrea PO ot 8 centsibpsi 2010 r. Ne 697 (pen. ot 20.11.2018) «O enuHoit cucreme 3Jiek-

TPOHHOTO ME2KBE/IOMCTBEHHOTO B3aUMOJIEHUCTBUS »

3. https://cyberleninka.ru/article/v/problemy-mezhvedomstvennogo-informatsionnogo-vzaimodeystviya-pri-

predostavlenii-gosudarstvennyh-uslug

MpepoctaBneHue rocyAapCcTBeHHbIX U MYHULUNANBHBIX YCIIYT B 31€KTPOHHOM hopMe:
npo6sieMbl U NYTU pelueHus

Ps3aHoB flkoB Hukonaesuy, CTyAeHT MarncTpartypbl
TiIOMEeHCKUI roCyAapCTBEHHBbI YHUBEpPCUTET

B cmamee paccmomper npoyecc npedocmasienus ocyoapCmeenHblx t MYRUGUNALOHOILX YCAYe 8 INeKMPOHHOLL
gopme. [Ipedcmasaerol mexyujee cocmosnue npoyedypol OKA3AHUSL YCayeu 8 IAeKMPOHHOM 8ude u npobaemol nocae-
dyroueeo nepesoda npedocmasieus 0Cy0apcmaeH bl U MYHUYUNALbHOLX Ycaye 8 yugposom gpopmame.

Karouesole crosa: cocyoapcmeenmole u MyHULUNAAbHbLE YCAYeU, FIACKMPOHHLLE BUO, CUCTEMA MeNHCBEOOMCINBEH -
HO20 JNeKMPOHHOCO B3AUMOOCLCMBUS, IACKMPOHHOE NPABUMEALCTBO

I"ocyz[apCTBeHHaﬂ nporpamma «Mudbopmatmontoe o6iie-
CTBO», yTBepxKJeHHas nocraHosjenvem IlpaButenbcTsa
Poccuiickoit @enepatnn ot 15 anpesis 2014 r. Ne 313 nocaty-
JKUJIA HOBBIM TOJUKOM JI/IS1 PA3BUTHS U COBEPLIEHCTBOBAHHUS
CHCTEMbI YIpaBJEHHS TOCYAaPCTBOM, TOBbBILIEHHS KauecTBa
YKM3HHU HACEJICHUS W YJIYULLIEHHIO PA3JIMUHbIX chep KU3HeIes -
TeJIbHOCTH 00111eCTBA.

OpnHoti 13 11e/1el yKazaHHOW rocy/IapCTBEHHON POrpaMMbl
siBJisieTcst oGecriedeHre MCIoJHEeHHsl MOJHOMOUMH OpraHoB

roCy/lapCTBEHHOH BJIACTH M OPraHOB MECTHOTO CaMOyIpaB-
JIEHHUsI, OCYIIECTBJISIEMBIX B 3JIEKTPOHHOH (hopMe, B TOM HHCIIE
NpelocTaBJeHte TpaxIaHaM M OpraHU3alUsiM  Tocynap-
CTBEHHBIX, MYHHMIUNAJIbHBIX M COLUANbHO 3HAYUMBIX YCJYT
(peasmuaanuy (yHKLHI), a TAaKKe — MOBbILIEHHE (PHEKTHB-
HOCTH TOCYAapCTBEHHOTO YNpaBJeHHs, B3aHMOJEHCTBUST Op-
raHOB TOCYlapCTBEHHON (MyHHMIUNAJBHOMN ) BAACTH, TPaXKaaH
1 GH3Heca Ha OCHOBE HCIOJb30BAHUST HHPOPMAIIHOHHO-TeJle -
KOMMYHHUKAIMOHHBIX TeXHOJIOTHH. [1]
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[lepeBox rocylapcTBEHHbIX W MyHMUMNAJIBHBIX YCIyT
B 2JIEKTPOHHBIH BHJ — TePCIEeKTUBHOE HAIMpPaBJEHHE UX MO-
JIepHU3AaLIMH, TPU3BAHHOE MOBBICHTb UX JIOCTYITHOCTb, CHU3UTh
KOPPYIIHOHHBbIE PUCKH H COKPATHTh BPEMEHHble W (pUHAH-
CoBble 3aTpaTtbl rocypapersa M rpaxua. Iloa ssekTpoH-
HBIMH yCJyraMH MOHUMAETCs Takasi OpraHu3aliisi B3auMojiel -
CTBHS1 MEXKJly OpraHaMH BJIACTH U HaceJeHHeM, MPH KOTOPOH
nojaya 3asiBJ€HUsI M HEOOXOAMMBIX JIOKYMEHTOB JJIsi TOJY-
YEHHST YCJIYTH OCYLLECTBJISIETCS] B 2JIEKTPOHHOM BHJE uepes
unTepHeT. [To HToram npuHATHS peleHus 3asiBUTENIO MOYKET
MPeOCTABATLCS pe3dy/ibTaT B (PopMe 3JeKTPOHHOTO JIOKY-
MeHTa. [2]

[TepeBoj yc/1yr B 2J1eKTPOHHBIH BHJL COCTOUT H3 MHOKE-
CTBa 3TanoB. Bo-nepBbiX, 10/2KHA ObITb OlleHEHA paBoBast
nepeBojia rocy/lapCTBEHHON YCAyTH B 3JIEKTPOHHBIA BHJL,
a Takyke, MPH HEOOXOJAUMOCTH, BHECEHHE B 3aKOHO/ATE/b-
CTBO M3MeHeHHUl B ycraHoBjeHHOM nopsiake. ITocse oue-
HUBAeTCsl CollMasibHasi ¥ 9KOHOMHUecKast 3PHEeKTHBHOCTD
nepeBojia roCy/lapCTBEHHON YCJIYTH B 3JIEKTPOHHBIA BHJL,
BbISIBJIEHHE BO3MOXKHBIX PUCKOB W HaJIHUHsl TeXHHYECKOH
BO3MOXKHOCTH peasiM3alul YCIyr B 3JEKTPOHHOM BHUJE,
U3yvaeTcsl epe/loBoH OMbIT MPEAOCTaBAEHHs aHAJTOTHUHBIX
YCJIYT B 9JIEKTPOHHOM BHJI€ HE TOJbKO B APYTMX pernoHax
Poccun, Ho u 3apybexubiii onbiT. [logroraBnnpaercs tex-
HMYecKass JOKyMEHTAlLMsl W CO3JaeTcs y3KOCMEelHaJTU3H-
poBaHHoe nporpammHoe obecnedyenue. [IpousBoautes
TECTHPOBaHUE M OTJaJKa cepBuca (B TOT 3Tal, Kak mnpa-
BHJIO, BKJIOYAIOT 3Tan 0OyyeHHUs! CMelHalMCTOB PEerHCTpu-
pYIOLLIMX OpPraHoB, KOTopble OyAyT MpPeaoCTaB/siTh 3TH yC-
ayru).  OmnpenessieTcst MUJI0THAsi 30HA  9KCIIyaTalUH
cepBHca. JIMlb 110C/e BCEro 3TOr0 OCYLLECTBJSIETCS BBOJL
B 3KCIJIyaTaluio ceppuca. [3]

OnHolt M3 OCHOBHBIX MpobJieM MpU TMepeBojie Tocyaap-
CTBEHHBIX U MyHULMIMAJTbHBIX YCAYT B J€KTPOHHBIH BUJL SIBJISI-
I0TCs 3aKOHOaTeIbHble Gapbepbl. PaboTta B 1aHHOM Hampan-
JeHnu Benetcs. [IpuHUMaloTes MonpaBKu K yKe TPHHSTBIM
3aKoHaM. Bosiee Toro, ycrpaHeHue HOpMaTHBHBIX GapbepoB
JIOJIKHO TOBBLICHTH KJllOueBble MoKazaTesu 3(h(eKTUBHOCTH
MEpONpPUATHI B X0 MOHHUTOPHHIA JAEATEJbHOCTH ejie-
paJibHbIX OpPraHoB U pernoHoB PO.

Jpyro# HemasoBa:KHOH NPOGIEMOH SIBJISIETCS OTCYTCTBHE
€/IMHON METOJIONIOTHH MEPEBOJIA YCJIYT B 3JIEKTPOHHDIH hopmy
Ha (beiepasbHOM YPOBHE, YTO B CBOIO OuYepe/lb He M03BOJIseT
caesath npouece okasanus yeayr 6odee adekTuBHbIM. Pe-
lIeHHeM 3ToH NpobJeMbl MOXKET CTaTh BHEAPEHHE CHCTEMbI
MOJrOTOBKM TOCYIapCTBEHHBIX YCIYr K TepeBOLy B 3JeK-
TPOHHBIA BHJL C COOTBETCTBYIOLIEH METOAUYECKUMH PEKOMEH-
JIALHSIMU.

CTOUT OTMETHUTb, YTO CETOMIHS, Te YCJIYTH, KOTOpble B Ha-
crosillee BpeMsl NpecTaBiaetbl Ha Exunom noprase rocynap-
CTBEHHBIX U MyHHULIMIMAJbHBIX YCIYT He OKa3blBaloTCsl 6e3 JIny-

Jluteparypa:

HOT'O MPUCYTCTBUS JIMOO MOJNHOCTbIO AUCTAHLIHOHHO, T. €. He
OKa3bIBAETCsl «B 3JIEKTPOHHOM BHJE» B [IPSIMOM CMbICJIE 9TOTO
CJIOBA T€, YTO OKAa3bIBAIOTCS, SABJSIOTCH HHMOPMALMOHHBIMU
CepBUCAMM.

Eue oana npo6isema oO0ycsioBjleHA KOHCEPBATHBHBIM
MbILLJICHHEM HACeJICHUs1 TOCYapcTBa, 3TO HETOTOBHOCTD
rpakjiaH K 9JeKTPOHHOMY MpPaBHTEJILCTBY, B TOM YHC/E, CO-
TPYAHUKOB OpraHoB BJacTd. Jannasi npoGsema Kacaetcsi
U COTPYJHUKOB OpPraHoB MyOJIMUHOH BJACTH, & UMEHHO 3TO
KeJlaHue paboTaTh He CO CBEIEHUSIMHU (M3 TOCYIapPCTBEHHBIX
MH(pOPMAIIMOHHBIX CHCTEM, 3aBEPEHHBIX JEKTPOHHOH Luc-
POBO#i NOANKCDLIO ), a ¢ GyMarami.

Taxkke HemaJloBaXKHOU MPOOIEMON SIBJISIIOTCS MTPOLLECCHI
MEKBE/IOMCTBEHHOIO 3arpoca B paMKax CHCTEMbl MeXKBe-
JIOMCTBEHHOTO 3JIEKTPOHHOTO B3aUMOJICHCTBHUS, TOCKOJIbKY
3(PEKTUBHOCTb M JIOCTYITHOCTb TOCYIAPCTBEHHBIX U MYHHU-
LMMAJbHBIX YCJAYT HATMPSIMYIO 3aBUCHT OT YPOBHST MEXKBEIOM-
CTBEHHOIO B3aUMOJICHCTBHSI.

Hekotopble opraHbl rocy1apcTBeHHON BJIACTH 10 CHX T10P
He pagpabotajin enuHble (OpMbl U 06pasuUbl JOKYMEHTOB,
B KOTOPBIX COJEP2KATbCS CBEAEHHS, HEOOXOAMMbIE IS OKa-
3aHUSA YCJIYyrH. DTO, B CBOIO OYEpE/ib, MPUBOJIUT K TOMY, UTO
vH(opMalysi, MosydeHHass B pPaMKax MeKBEIOMCTBEHHOTO
B3aUMOJIEHCTBHSI, MPOTHUBOPEUUT AEHCTBYIOLIMM HOPMATHB-
HO-TPaBOBBIM JIOKYMEHTaM.

Mexanuam  1peiocTaB/eHHsl  TOCYIAPCTBEHHBIX — YCJIYT
B 3JIEKTPOHHOU chopMe TpeacTaBisieT coOOi  Herocpe-
MCMO/b30BaHUE  HH(DOPMALMOHHO-KOMMYHHKA--
LIMOHHBIX TEXHOJIOTMH B Mpolecce peajud3alld yKasaHHOH
(byHKIIMH OpraHOM TOCYIapCTBEHHOH BJIACTH U HMEHHO TaKOH
MOJXOJ Croco0CTBYeT 00paboTKe 3arpocoB B aBTOMaTH3UPO-
BAaHHOM BHJIE B IPOLIE/Lype MPEIOCTaBAEHHUS TOCYIAPCTBEHHBIX
U MYHULMNAJbHBIX yeayr. B sToil ¢Bsisu HeoGXxonumo npose-
JIeHHe CKOOPJMHHPOBAHHBIX OpraHH3allMOHHO-TEeXHOJOrHYe-
CKMX MEPOTPUSATHH W COTIACOBAHHBIX JIEHCTBUH OpraHoB ro-
CyapCTBEHHOH BJIACTH KaK Ha BCexX QeepajbHOM, TakK U Ha
peruoHajbHOM YPOBHe.

B pamkax cucTeMbl MEXKBEIOMCTBEHHOIO —3JEKTPOH-
HOTO B3aMMOJEHCTBUS OMPENEJUTh CTAaHIAPThl paboOTbl pe-
THOHAJILHBIX TOPTAJIOB, €MHOrO MopTaja rocylapcTBEHHbIX
¥ MyHULMIAJBHBIX YCIYT U OUIMAIBHBIX OPTAJO0B OPraHOB
rocyapcTBeHHon BaacTu cyobektoB Poccuiickoit Penepanmn
NpU UX HENOCPEJICTBEHHOM B3aUMOJCHCTBHH; TOArOTOBHUTD
HOPMAaTHBHYIO 1paBoBYt0 6asy, KoTopasi Obl cojiepxKasa yHU-
(uLpoBanHble TpeGoBaHUS K (hOPME U COEPIKAHUIO TaHHBIX
B CIIPaBOYHbBIX CHCTEMAX H peecTpax OpraHoB BJACTH C LEJbIO
o6MeHa TaKUMH AAaHHBIMH B PaMKax CHCTEMblI MEXKBEIOM-
CTBEHHOIO 3JICKTPOHHOIO B3aUMOJCHCTBUSI; YCTAHOBUTbL Ha
(henepasibHOM ypoBHE eiiHble TPeGOBaHUS K CUCTEMAM 3JleK-
TPOHHOTO JOKyMEHTOO60pOTA.

CTBEHHOE

1. Tlocranopnenue [1paBurenscrea PO or 15.04.2014 Ne 313 (pen. o1 23.05.2019) «O6 yTBepKIEHUH FOCY1apCTBEHHOM
nporpammbl Poccuiickoit @enepatnu «Mudopmainontnoe o611ecTBO».
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2. Tlocranopnenue [1paButesibera PO ot 25 nekatpst 2007 . Ne 931 «O HeKOTOpBIX Mepax 1o obecreyeHuto HHpopma-
[IMOHHOTO B3aUMOJIEHCTBHUSI FOCYAAPCTBEHHbIX OPTAHOB U OPraHOB MECTHOTO CaMOYIpaBJieHus TIPU OKa3aHUHU rocyap-

CTBEHHBIX YCJIYT Ipak/iaHaM U OpraHu3aliusiM».

3. AGyGekupos, A. C., lllesko H. P. [IpenocraBierne rocyapcTBEHHBIX yCIYT B 9/IEKTPOHHOM BHJIE: Peasiii COBPEMEH -
noctu // Yuenble sanucku Kasanckoil rocylapeTsentoil akajieMuu BeTepruHapHoii meuimnbl um. H. 3. Baymana, —

2014. — Ne 2. — ¢. 3—7

4. https://cyberleninka.ru/article/n/predostavlenie-gosudarstvennyh-uslug-v-elektronnom-vide-realii-sovremennost

i???history=5&pfid=1&sample=19&ref=0

Mpo6nema knaccumKauum npectynieHnn, CBA3aHHbIX C He06Xxo0aMMON 060POHON

Pa3aHoBa AHacTacua AneKkcaHLpOBHA, CTYAEHT
BnagunBOCTOKCKMIA roCyAapCTBEHHbIN YHUBEPCUTET IKOHOMUKM U CepBUCa

Heo6xozm1vlaﬂ o6opoHa — 3TO CyObEeKTHBHOE MPaBO
rpaxian Poccuiickoit @enepanun. B u.2 cr.45 KoHeru-
tyunu Poccuiickoit @enepaumnn [1] ckazano: «3a KaxjbimM
rpaKIAHHHOM [PU3HAETCS MPaBO Ha 3allUTy CBOUX MpaB
1 cBOOOJ BCEMU CTOCOOAMH, HE 3anpelleHHbIMH 3aKOHOM ».
MozkHo cienathb BbIBOJ, UTO I€HCTBHS JULA B CUTyallUH HeoO-
XOAMMOUH 0OOPOHbI ABJSIOTCH 00OLLECTBEHHO-TOJIE3HBIMHU, TaK
KaK MPOUCXOAT U3-3a HEOOXOAUMOCTH obeperaTbh 3aKOHHbIE
npaBa U UHTEPEChl OT NPOTHBO3AKOHHOTO MOCSATaTe/bLCTBA.

OnHUM U3 Coco00B caMO3alLMThl 3HAYUTCS HHCTUTYT He-
00XOIMMOH 060POHbI [2].

Heob6xomumasi o6opona, B mpaBOBOM CMbIC/IE, 3TO 3aLIUTa
JMLA | TIPaB MPSMO 3aLIMIIAIONIET0Cs H/HIH HHBIX JIHLL, OT
MPOTHBO3aKOHHOTO MOCAraTe/IbCTBA HA HUX, C I103BOJIEHHBIM
NPUUMHEHHEM BPE/IA 3/10yMbILLIIEHHHKY.

Llenbio Heo6X0AUMON 0OOPOHbI SIBJASETCS MOJHOE MpeKpa-
llleHHe MPOTHBO3AKOHHOTO W MPECTYIHOr0 MOCAraTe/NbCTBa
JIJI51 HEJIOTTYILIEHHS] €70 TIOBTOPEHHUS B la/bHEHIIIEM.

Peanuzauusi npaB Ha HeoOGXoauMyl0 000pPOHY — MPaBO
KaXK/J0ro TpaklaHWHa, Hocsllee Xapakrep CyObeKTHB-
HOCTH, U He §IBJISIETCS IOPUAMUECKOH 00513aHHOCTBIO, a TOJLKO
JIMLIb CBfI3aHA, B OTAEJNbHBIX CJydasx, 00S3aHHOCTbIO HpaB-
CTBEHHOH, MOPAJbHOM, MOXKET PAaCCMaTPUBATLCS KAK HEKHH
00111€CTBEHHBIH JIO/T TParKAaHUHA.

[Ipu ocyuiecTB/ieHHH ACHCTBHI B paMKax HeoOXOAUMOMH
000POHbI 3aLIMLIAIOTCS, Yallle BCETo, }KU3Hb H 3/10pOBbE JIMLLA,
Ha KOTOPOro COBEpLIEHO HanajaeHue, rnoJosas cBo6oaa, HMy-
llecTBeHHbIe 6J1ara, yacTHasi coOCTBEHHOCTb |3, ¢. 218].

YHacro B paMkax HeoOXOAMMOI O0OOPOHbLI, 4e/0BEeK OTKa-
3bIBAETCS OT €€ MPUMeHeHHs], T. K. CyObeKTOM MPeCTynJieHHns
MO2KET BBICTYNaTh €ro OJIM3KHH UM POJIHOH UesIOBEK.

CTOUT OTMETHTb, UYTO LIEJIbIO peasin3aliy npaBa Ha HeoO-
XO/IUMY10 000POHY SIBJISIETCSI OCYLLECTBJICHHE, B MIEPBYIO 0Ye-
pellb, 3alMThl MHTEPECOB, OXPAHSEMbIX HOPMaMM 3aKOHA.
[IpuunHeHue NpecTyrmHoMy JIMIY Bpela He SIBJSETCS Lebio
060poHbI, a UMeeT BbIHYKJEHHbIH XapakTep, T. K. 3alIUTHTD
yKa3aHHble MHTepeChl KAKHM-JU60 IPyrM CocoH6oM Ha Mo-
MEHT COBEpLIEHHUS T0CSAraTe/IbCTBA He MPEeACTaBIsIOCh BO3-
MOZKHbBIM.

Takum o6paszom, 3akoHozaTeNbHOE 3aKperjeHHe MpaBa
KaKJI0T0 Ha HeoOXOIMMyl0 000pOHY MO3BOJISIET TOCyapCTBY
BOBJICUb Tpak/iaH B rpouecc 60pbObl ¢ MPECTYMHOCTbIO, BO3-
MOXKHO M B MeHblIeH Mepe, HexKeJd B 3TOM Mpoliecce yua-
CTBYIOT COTPY/IHHKH TMPABOOXPAHHUTEJbHBIX OpraHoB, obJa-
JIAIOLIMMH  CTIelMaNbHBIMKA  TToIHOMOuMsIMH.  YUTO Kacaercs
0OBEKTOB 3alLUTBI, TO MyTeM HEOOXOAUMOH 0OOPOHBI MOTYT
3allMIIATBCS CaMa JIMUHOCTD, T. €. OT/IeJbHO B3SITBIN Ue/OBeK,
BCe MMelollecss y Hero 6jara — MarepuasbHble M Hema-
TepuaJsibHble, MPaBa W 3aKOHHbIe HHTEPEChl, a TaKxke oblie-
CTBEHHBIH M TOCYAApPCTBEHHBIH CTPOM, BHEUIHAA Oe3omnac-
HOCTb, IPaBOMNOPSIAOK U T. /.

Most TeMa HOCHT aKTyaJsIbHbIH XapakTep, MOTOMY YTO POJb
1 QyHKLHS HeOOXOAMMON 000POHbBI 3HAYHTE/IbHA U BaXKHa /1151
pasBUTHS FPazKIaHCKOro 00111eCTBA U IPABOBOI0 rOCY/1apCTBa.

Kak ckazaHo Bblllie, Heo6X0AUMAasi 060pPOHA CJIYKHUT Cep-
JKUBAIOIIMM (aKTOPOM M MPOTHBOBECOM B TpecTynHocTH. Ha
MEePBbIH B3NIAA, HHCTUTYT HEOOXOAUMONW 0OOPOHBI ABJISETCA
JIOBOJILHO SICHBIM H MIPOCTBIM B MHCTHTYTAX YTOJIOBHOTO TIpaBa,
HO Ha CaMoM JieJie — 3TO He TakK.

B wuHctuTyTe HEo6XomMMONH 0OOPOHbI ONHCHIBAETCS He-
MaJsio OLEHOUHBIX Kateropuil. K 3TuM Kateropusim oTHOCHTCSI:
nocsraTe/IbCTBO, SIBHOCTb, COOTHOIIIEHHE 3AUIUTHI XapaKkTepy
U ONACHOCTH MOCAraTe/bCTBA; MO MOBOAY HEKOTOPBLIX U3 HHUX
BO3HHMKAET Crop W MpobdjemMbl B KJIacCH(HUKAIMHU JIEHCTBHH,
COBEPIIEHHBIX 000POHSAIOLIUMCH.

N3-3a npobsem kjaccudUKalLMKE TPOUCXOAUT MHOTO T€O-
PETHUECKUX TUCKYCCHH.

Kax yxe ykasbiBaju, HeoOxonumasi o6opoHa (cr. 37 YK

P®) — zakoHHas 3ammta ¥ 000pOHA OT OOIIECTBEHHO-O-
MAaCHOTO MOCATaTe/IbCTBA MyTeM MPHUHHEHHS BPea Mocsiran-
emy.

K mnocsiratesibCTBY OTHOCSITCS YCJIOBHSI: OOLIECTBEHHAS
OMACHOCTb JI€SHUS, HAJIMUHOCTD; JI€HCTBUTEILHOCTD ( peasibHO
CyLLEeCTBYIOL1Ast OMACHOCTh ).

Hecmotpst Ha mocrosiHHOE COBepIlIEHCTBOBAHHE COBpe-
MEHHOH POCCUHCKOH 3aKOHONATeJbHOH 0asbl, B TOM 4YHCJE
W yroJIOBHO-TIPABOBOH, PsiJl BOMPOCOB, KacaloluXcst I0pHJIH-
4eCKOH OlLIEHKH KOHKPETHDIX CUTyalluk U MPaKTUUECKOro MpH-
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MeHeHHsT HeKOTOpbIX noJioxkeHu# cr. 37 YK P® «Heobxo-
JiuMasi 060pOHa», JI0 CUX T10p OCTAIOTCSl HepellleHHbIMH.

Paznuunble cuTyauuu, KoTopble CBs3aHbl ¢ HEOOXOAUMOM
000POHOH, HEMHMHYEMOCTb CyOBHEKTHBHBIX OLEHOK JIESTHHH
3alMIIAOLIEroCs JIMIA, SBJAIOTCA TPUUMHAMH KJacCH(HU-
Kauun omn60K. OfHOHM W3 caMbIX IIaBHBIX MpobieM — siB-
JISieTCsl orpeiesieHHe MpeesoB HeoOXoMMMOi 060POHbI, BO
BpeMsi MPEBbILIEHHS] KOTOPBIX, HMCKJIoyaercss 0O0leCcTBeH-
HO-TIOJIe3HblE JCHCTBUS 3aLLMUIAIONIETOCS, U JAeHHE TOCel-
Hero 3HauyaTcs, Kak MpecTyrHble.

S1 cuntaio, 4TO MOHSATHE MpeBbILIEHUsST HEOOXOAUMOH 060-
pOHBI B JIEHCTBYIOIIEM 3aKOHO/ATENbCTBE PACKPHIBAETCS He
MOJIHOCTBIO, OHO HEIOCTATOUHO KOHKPETHO M TpebyeT coBep-
uteHcrBoBanusi. [lo nmpuuune toro, uro c1.37 YK P® pac-
CUMTaHA B MEPBYIO OUepelb I TPakiaH, CJeI0BaTENbHO,
B 9TOH CTaTbe JOJIKHbI COACPXKATHCA OOLLICMOHATHBIC U Pa3-
6OpUMBbIE, MPEXK/E BCETO JI/IsT HUX MEPbI, KOTOPbIE OTPaKaioT
SICHOE TIpeJICTaBJIeHHe O TOM, TMPH KaKHUX JIETHUSIX U 00OCTOs -
TeJILCTBAX OHHU He BIpaBe JeaTh YTo-J1100.

JlaHHbIi BONPOC HOCUT aKTyaJslbHbI{ XapakTep BCJeACTBHE
TOTO, UTO €r0 €IMHCTBEHHOE MPaBUJIbHOE pa3pelleHue orpe-
JIeJISIET, €CTh JIM HAaJIMUHE UM OTCYTCTBHE OTBETCTBEHHOCTH 3
MPEBBILIEHHE MPEIETOB HEOOXOAUMOH 0OOPOHDI.

To ectb, nox npeBkbillleHNeM TMpeiesoB HEOOXOAUMONH 060-
POHbBI CTOMT MOHUMATb NMPUMEHEHHE 3alUMILAIOLHUMCS Ypes-
BbIYAMHO CEepPbe3HbIX CPEICTB WK HEOOblYaHHO YCUJIEHHOH
3alUThI, B pe3dyJ/bTaTe KOTOPbIX, HaMalaBlleMy TPUUHHSIETCS
TSDKEJIBIH BPeJl, KOTOPbIH C y4eToM BCeH OYeBHIHOCTH H 00-
111€CTBEHHOH 3HAUMMOCTH OXpaHbl OGJiar, CTeNeHH yrpo3bl U Xa-
pakTepa OMacHOCTH, YCUJIEHHOCTH MOCSTaTe/NbCTBA U MPH HC-
M0JIb30BAHUH OPY/IHH He BbI3bIBAJICS HEOOXOAMMOCTbIO.

JIto6oe 0611eCTBEHHO-0MACHOe JESHHE CJIY?KUT OCHOBA-
HUEeM HeoOXOIUMOH O0OOpPOHBI U SIBJSIETCS CIIOCOOOM BbI3bl-
Banus adexra. Takoe cocrosinue siBJsieTcst PakToOM M HOCHT
XapakTepHbIH BUJL U151 BCEX YUACTHUKOB TpecTynienus. Eciu
mucnosniys B cratbsix 108 u.l u 114 u.1 YK P® npsimo yka-
3bIBaeT Ha COBEPLIEHHOCTb MPECTYIJIEHHS B COCTOSIHMH ad-
tekra, To B cT.108 u.1 n cr.114 u.1 YK P® 06 310M HUYero
He CKa3aHo.

TpynHo npexncraButh ceGe yOMUICTBO NPU I1PEBbILLIEHUH
NpeeoB HeoOXOMMMON 0OOpPOHBI, Korja Obll YCTaHOBJICH
(hakT HaJHUMS CMOKOMHOTO COCTOSIHUS TICHXHKH. [lomuMo
storo, B n.15 IlocraHorsenusi [Tnenyma Bepxosroro Cyna
P® or 27.09.2012 r. CkaszaHo, uTo ecjM 3allUILAIOLIMHICS
NPEBLICUJ TIpe/iesibl HEOOXOMUMOKM OOOpPOHbI B COCTOSIHUU
BHE3aMHO MOSIBUBIIErOCA CHJILHOTO JIyLIEBHOTO BOJIHEHHS
(cocrosinusi adpdexra), TOo ero AEHCTBUS CTOMT KJACCH(PUIU-
poBathb o cT.108 unu cr.114 YK PO [4]. [To ykazanubim ze-
SIHMSIM, MOXKHO CJ1e/1aTh BbIBOJ, YTO HE TOJIbKO YrOJIOBHbBIH
KojieKe He coBeplueHeH, Ho U [Tocranossienne [Tnenyma Bep-
xoBHoro Cyna P®. XoTs UMEHHO OHU U JIO/KHBI TOMOTaTh pa-
GOTHHKAM B chepe MPaBOOXPaHUTEIbHBIX OPraHOB MPaBHJILHO
¥ TOUHO KJIAaCCH(ULMPOBATH NESHUS JIML, B 3THX pacCMaTpH-
BaeMbIX BOMPOCAX.

Urobbl u3bexkaTb cyaeGHble OHIMOKM, BCJENCTBHE He-
COBEPLIEHCTBA YrOJIOBHOIO 3aKOHOJAATEJNLCTBA, 110 MOEMY

MHeHuio, B cr. 37 YK P® Heo6XoauMo BHECTH JOIMOJHH-
TeJIbHblE TONPABKH, CBfI3aHHble C OGOPOHUTEJbHBIMH JEH-
CTBUSIMM B COCTOSIHHM MCHXOJIOMMUECKOro adheKTa U HCKIIO-
UUTb HEKOTOPYIO OTBETCTBEHHOCTb 3a TaKHe JIESHHS BBHIY
OTCYTCTBHSI BUHBI Y JIMLIA.

B nauie Bpewmsi, cyliecTByeT BHyIIHTEJIbHOE YUCJIO Oll€-
HOUHbBIX MOHSATHH O 3aKOHOJATEJbHOH TPAaKTOBKE HEoOXO-
JUMOH 0OOpOHbBI, UX IOPUAMYECKOE 3HAYeHHE 3aBUCHT OT
CYXKJI€HHS TIPABONPUMEHHUTE/II U MHOTHE U3 HUX TNPUMEHS -
IOTCS JIOBOJIbHO-TaKH HeOJHO3HAuHO. OJIHUM, U3 KOTOPBIX
MOKET TaKiKe SIBJSATbCS <«HEOXKHJAHHOCTb TOCSATaTesNb-
CTBa».

JI1s CHUKEHHST KoJIM4ecTBa OLIMOOK MPH pacc/ie/loBaHUH
1 PACCMOTPEHHH B CyJle JIeJl, KAacatolMXCsl 3alUThl OT obliie-
CTBEHHO OMAacHOro rnocsiratenbeTa, BepxoHomy Cyny PO
Ob10 Obl LieslecoobpasHo pazpaboraTh Gosiee YeTKHE KpH-
TEpPUM OLEHKH JEHCTBHUH HAMajamolero U oOOpPOHSAOLE-
rocsi, naberas TakMx pacrjbiBYaThiX (POPMYJTUPOBOK KAK «CO-
CTOSIHHE HEeOOXOAUMONH 0OOPOHBI MOXKET HMEeTb MecTo» [5],
«cyyam HeoOX0IMMO pasanuath» [H] W npoune.

Takum o6Gpasom, HeoOGXoaumasi ob6opoHa siBjisieTcst (-
(heKTHBHBIM ~ CPEICTBOM TMPOTHUBOJAEHCTBUS  OOIIECTBEHHO
OTAaCHBIM MOCSTaTeNbCTBAM Ha BakHeHIIMe 0OBLEKThI, 3allu-
11aeMble POCCUHCKUM YrOJIOBHBIM 3aKOHOM.

Ona dopmupyeT y rpaxaaH MO3UIHI0 HETEPIUMOCTH K Ha-
PYLUIEHHSIM 3aKOHOJATEJNbCTBA, TOTOBHOCTb MPH HEOOXOIH-
MOCTH CAMHM 3allMLIATh CBOM MPaBa U 3aKOHHbIE HHTEPECHI,
a TakKe MPHUUTH Ha MOMOIIb HECTOCOOHOMY 3aLIUTHTHCS ca-
MOCTOSITeIbHO. BO3MOXKHOCTb MOJIb30BaHUsT JAHHBIM TIPABOM
rpakaaHaMu BO MHOTOM 3aBMCHT OT TOTO, HACKOJIbKO €ro ra-
paHTHPyeT rocylapctBo, Oy/leT JiM JlaHa OpPHIMYECcKH rpa-
MOTHAsl U €MHCTBEHHO BepHasl OLEHKa JCHCTBUSM JIML, 3a-
UIMIIAIOUIMM JIHYHBlE, OOLIECTBEHHbIE M TOCYAAapPCTBEHHbIE
MHTEpECHI.

YuuThIBas BaXKHOCTb JIAHHOTO MPABOBOTO MHCTHUTYTa, He-
00XOMMBI, KaK y2Ke OblJI0 OTMe4YeHO, 6oJ1ee YeTKHE PEKOMEH -
JIALMHK 110 I0PHIHYECKOH KBaJM(UKALMK MTPAKTHUECKHX CHUTY-
auui. B coBpeMeHHON peasibHOCTH YeJI0BEKY TPUXOAUTCS He
TOJIbKO 3allIMLIATL CBOU MTPaBa M HHTEpPeChl, HO U GOPOThCS 3a
coxpaHeHHe COOCTBEHHON XKU3HH.

CTOUT pasrpaHuuMBaTh HEOOXOAUMYI0 060pOHY (cT.37 YK
P®) u xpaiintoto HeobxoaumocTs (¢1.39 YK P®D) 1. K., ObITb
Yrpo3oil MHTepecaM 0OLLEeCTBA MOXKET He TOJBbKO OOLLEeCTBEH-
HO-OMAacHOe MOCSATraTe/IbCTBO, HO M TaKue HCTOYHMKH onac-
HOCTH, KaK CTUXHIHbIe OE/ICTBUS, HAMaJeHUs XKUBOTHBIX, pa3-
JIMYHblE TeXHOTeHHbIE KAaTaK/JIU3MBbl U T. .

[IpoGnema «mpeBbllieHUs HEOOXOAMMONH CaMOOBOPOHbBI»
MaKCHMaJsbHO TMOHSITHA W TaKKe — JIOBOJILHO CIOpHAasi
U c/loKHasl. PasjiuHble HesiCHble MOHATHS NPEBbILIEHHS He-
006X0IMMON caMOOOOPOHbI JAIOT BCEM JIMLAM OOJIbLIYIO 10~
LIAAKy sl TPOTHBO3aKOHHON NEATEJbHOCTH W KBaJH(U-
KalUW TPEecTymJieHnH, a Tak:Ke BbIHECEHHsI HeNpaBHJbHBIX
CyleOHBIX PelIeHHH.

Ecin nocAratebeTBa ObIIM peaNbHBLIMH /WM (hu3H-
YeCKHM HarpaBJ/IeHHbIMH Ha OGOPOHSIIOLLETrOCs: WM TPETbUX
JIMLL, 3aKOH MPEJIOCTaBJSIET IPABO 0OOPOHSIOLLEMYCS] HCTOJb-
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30BaTh J10ObIE CPEICTBA U OPY/IHS CAMO3ALLUThI, B TOM YHCJ/Ie
JI03BOJISIET HAHECTH JII0OOH Bpel, BILIOTH 10 MPHUMHEHUS
CMepTH HaMnajaloLemy.

He 1o xonua pagpaboraHHble TeOpeTHYeCKHEe MOJI0KEHUs
HE OTBEYAIOT MOTPEOHOCTAM JOMYCTUMOTO CyObeKTa HeoOX0-
JuMoi 060poHbl. Tak »Ke, akTyaJbHbIM 10 CHX MOP OCTaeTcsl
BOMPOC 0 J0pa0OTKe TOUHBIX W AEACTBUTE/IbHBIX FAPAHTHSIX,

CBSI3aHHBIX C YIrOJIOBHO-MIPABOBOH peaJsin3aldell npaBa Ha He-
06X0IUMY10 0OOPOHY.

B cuiy nepeotieHku pa3/inuHbIX CTeNeHel MpaBOMepPHOCTH
He0OXOAMMOI 000pOHbL, He0OX0AMMA IepeoLieHKa copasmep-
HOCTH OTBETCTBEHHOCTH MEXKJy Y4YaCTHHKAMM IocsiraTe/lb-
CTBA, OT YPOBHEH MPOTHBONPABHBLIX ACSHUH, TO €CTb Xapak-
Tepa npectyJjeHuH.
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Tpe6oBaHUA K MUHMMAJIbHOMY pa3Mepy YCTAaBHOro KanuTtana
B COBPeMEeHHOM KOpPNopaTUBHOM npaBe

Taos Banepuit BnagumnpoBuy, CTyaeHT
MocKoBCKMi1 rocyaapcTBeHHbIN yHuBepcuTeT umenn M. B. JlomoHocoBa

B pankax darrotl pabomor asmop cmasum cede yeaovto uccaedo8arnue CYUHOCMIL MURUMANbHO20 PaA3Mepa yYcmas-

HO2O Kanumaaa 68 COBPEMEHHOM KOPRopamusHom npase.

Karouesole crosa: ycmasnoil Kanuman, MUHUMAAbHOLL padmep, ¥emasHoli kanuman, epanioanckuil obopom, opu-

duueckoe auyo, mpedosanue.

AKTyaJIbHOCTb paboTbl oObsicHseTcst caenytolmm: 1) He
YTUXAIOIMMH B HaydHOM COOOLIECTBE CMOPAMH O TOM,
KaKoBa MpPUPOJA YCTaBHOTO Kamutasia; 2) BompocoM o Tom,
KaKMM 00pa3oM JIaHHBI MHCTUTYT JIOJDKEH ObITb yperyJu-
poBan; 3) Borpocom o ToM, Ha OMbIT KAKHX MPABOTOPSIKOB
CJIe/lyeT OPHEHTHPOBATHCS OTEUECTBEHHOMY 3aKOHO/IATEJIIO.

B pa6ore npoaHasu3upoBaHbl OCHOBHbIE KOHLEMIHH op-
MHpPOBaHHsI yCcTaBHOroO KanuraJsa. [lokazana HecocTosiTesb-
HOCTb HEKOTOPBIX TMOJXOJI0B HAa MpHUMepe H3MEeHeHHs yCTaB-
HOTO KanuTaJja.

Pa6ora nanucaHa ¢ TMO3WIMH 3KOHOMHYECKOTO aHaJu3a
npaBa, BCJEACTBHE YEro BCE WJAEH M TPEVIOKEHHs aBTOpa
B JIaHHO# paboTe HarpaBJeHbl HA MEPBOCTENEHHYIO LeJb CO-

KpalleHUsl TPaH3aKUMOHHBIX M3Jep:KeK W obecriedeHue Xo-
3IUCTBYIOUIUM CyOBEKTOB OO0JIbllIeH CTeNeHH aBTOHOMUH.

ABTOp paGoThbl MPOBEJ KOMILIEKCHDBIH aHAJH3 KAaK BHYTPH
CHUCTEM aHIJIO-CAKCOHCKOTO M POMAHO-TepMAaHCKOrO Mpasa,
TaK U MEXJly HUMHU, MPUBES NIPH ITOM KPaTKyl XapakTepH-
CTHKY OTEJIbHBIX NPABONOPSIKOB, MEXaHU3MOB 00ecneveHus!
cTabUIIbHOCTH IPazkIaHCKOro 000poTa.

B pa6orte o6ocHoBbIBaeTCst HeOOXOAUMOCTh OTMEHBI Tpe-
0GOBaHHI K MHHUMAJbHOMY pa3Mepy YCTaBHOTO KarurtaJja
W paclIMpPEeHHsi CTETNeHH AUCIIO3UTHBHOTO PEryJIMPOBaHMUS.

1. CymiHoCTb YCTaBHOTO Kanurasia

MuHumanbHbIi pa3Mep yctaBHoro kanutana: [lonsitne
1 GYHKLMH
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YcTaBHBIH KanmuTas OpUAMYECKOro JiMua MNpeacTaBisier
co0Oi JIOCTATOUYHO CJIOXKHOE T1PaBOBOE SIBJIEHHE, KOTOpOE
HeJIb351 PACCMATPUBATD B OTPbIBE OT KOPMOPALMH, TaK KaK ero
cyllecTBOBaHMe 00yc/aB/AMBaeTCst ee CTpYKTypoi. Takast KoH-
CTPYKLUS MIPeJIriosiaraeT onpejiesieHHble PUCKH KOHTPareHToB
B BUJIy TOTO, UTO YUPEUTEH, MPEABAPUTENBLHO OrpaHHUUBAsT
TpeJiesibl CBOEeH OTBETCTBEHHOCTH, (PaKTHUECKH OCBOOOKAAIOT
ceGs1 OoT pucKoB. BesenctBue storo o6pasyercss HepaBHO-
NpaBHOE MOJIOKEHHE MEXKIY YUYaCTHHKAMH XO3sIHCTBEHHOH
JIEATEJILHOCTH.

[IpaBornopsiiok He MOT 10IyCTHTb 0406HOr0 aucbaliaHca
U B LeJsIX CTaOWIM3alu TpazkaaHCcKoro o60poTa BBeJ psif
3aKOHO/IATe/IbHBIX OTPAHUYEHHH, OJHMM M3 KOTOPBIX 1BJISI-
ercst TpeGoBaHMe K HAJIMUMIO MMHUMAJIbLHOTO pa3Mepa ycraB-
HOTO KanuTaJsa.

BoJIbIIMHCTBO €BPOMEHCKUX MPaBONOPSAKOB paccMaTpH-
BalOT JaHHOe TpeOoBaHUe KaK CBOEro poja LeHy 3a IpHoO-
peTeHHe OTpaHUYeHHOH OTBETCTBEHHOCTH B paMKax IOpH-
jquueckoro Jsina. [9, ¢. 72] JlanHbIl MOAXOA K CYIIHOCTH
MCCJIElyeMOT0 HHCTUTYTA He SIBJISIETCS YHUBEPCAJIbHbBIM, Ofl-
HaKO OH JIOCTATOYHO TOYHO OTParKAeT KOHTHHEHTAJIbHBIA Npa-
BOMOPSJIOK W THIT MblllLIeHUs. KapanHaabHo otyiuaionasics
OT KOHTHHEHTaJbHOH TPajHlIMK, aHIJIO-CAKCOHCKAsT MOJEJb
NPEAnoJaraeT HHoe peryjupoBaHue, CyLLHOCTHOH 0COOEHHO-
CTbIO0 KOTOPOH SIBJISIETCS AMCIIO3HTUBHOCTD U BLICOKAS CTENEHb
ABTOHOMHOCTH CyObEKTOB rpazkaaHckoro o6opota. [Ipasoro-
PSIIKH, B KOTOPBIX KOpPHOpaTHBHAs KyJbTypa HauboJjee pas-
BUTA, BCEe OOJbILE CKJIOHSIOTCS B CTOPOHY JUCTIO3UTHBHOTO
peryaupoBaHusl KaK MCC/elyeMOro UHCTHTYTa, TaK U KOPIo-
paTHUBHOW OoTpac/u npasa B LiesioM. B pamax nanHo# monenn
peryJMpoBaHus yCTaBHbIN KaruTas — 3TO B [IE€PBYIO ouepe/lb
HEOTbeMJIEMbIH HHCTUTYT KOMITAHUH, KOTOPbIH oOecneynBaeT
pacrpejeneHde KOpropaTUBHOrO KOHTPOJISI U OpraHu3aliuio
JIeATEJILHOCTH KOMITaHUH, a He CPEeICTBO obecredeHus MoBce-
MEeCTHOH CTaOMJILHOCTH M 3allMThl yUaCTHUKOB PbIHKA.

[IpencrapssieTcsi cripaBeiMBbIM MHeHHe Aprema [eop-
rueBuya KaparneroBa, crpaBeiiBO yTBEpPKIaBLIEro, YTO
CoXpaHeHHe MHHMMaJlbHbIX TpeOOBaHWH K pasmepy ycTaB-
HOrO KaruraJa siB/sercs MokasarejieM Toro, 4To poCCHHCKoe
rpaK/IaHCKOe MPaBO HAXOMUTCS HA HAyaJbHOM Tare CBOEro
pasButus. |3, c. 230]

Kak 6bl710 0TMeueHO Bblllle, YCTaBHbBIH KanuTtas Mpu3BaH
ObITb MEXaHM3MOM 3aLLHThI KPEAUTOPOB Kopriopaluu. OnHako
MoJI0OHON 3aLIUTON M0JIb3YETCsl He BCSKUI KPeAUTOp KOpIo-
pauuu. Hanpumep, axiuonepsl, npuobdpetasi akKUUu KOpro-
palyH, MoJydatloT MpaBo Ha BbIMJIATY JUBHAEHIOB. B 6osib-
IIMHCTBE CJIyuaeB KOMMAHHUsI JesaeT 3To A00pOBOJILHO,
OJIHAKO MpPH OGAHKPOTCTBE UX TPeGOBAHUS YIOBJIETBOPSIOTCS
B TI0CJIEHIO0 ouepelb. Pasymeercsi, oGnanaresnu npuBHie-
TMPOBAHHbBIX aKLMH HMEIOT OIpe/le/ieHHbIH TPHOPUTET Nepejt
JiepKaTeasiMi 0ObIKHOBEHHbBIX, HO 3TOr0, €CTeCTBEHHO, He-
JIOCTATOUHO, MOITOMY AKLHOHEPbl B KATETOPUIO JIHLL, TOJJIe-
YKallyX 3aluTe JaHHbIM MHCTHTYTOM, MPAKTHUECKH He Toma-
Ja1oT.

Jmutpuii MBanosuu CrenanoB, paccyxaast 06 ycTaBHOM
KanuTase, MPUBOAUT JBE IO3ULMH: POCCHHCKUX HOPHUCTOB,

NPENOYUTAIOLIMX CMOTPETh HAa YCTABHBIH KanuTas B 00LLEM,
AKUEHTHUPYS] BHUMaHHE B OCHOBHOM Ha 3alIMTHOH (DYHKLMH
JIAHHOTO MHCTUTYTA, U 3apyOeKHbIX KOJIET, KOTOpble BUIAT
B YCTaBHOM KamuTaje BCEro JHilb YCTAHOBJEHHBIH 3aKOHO-
jarejieM MHHHMyM. M1 HMEHHO MO3TOMY €ro CyLIHOCTb Halo
MOHUMATb HE KaK YHHBepCaJbHOE CPEICTBO 3aLIMThl, a Kak
TOJIBKO TO, KOTOpPOE 3allMIIAET KPEAUTOPOB, KOTOpPblE CTaJH
TaKOBLIMH He 10 cBoe# BoJie. [7, . 46]

Ho kak Torja 6biTh ¢ 106pOBOJILHBIME KpenuTopamu? Pas-
BHBast CBOIO MbIC/Ib, [1. M. CTenaHoB JenaeT BbIBOJ O TOM, UTO
TaKOH KPEAUTOP MOXKET JOrOBOPHBIMH CPEICTBAMH YCTaHO-
BUTb ce6e yCI0BHs1, KOTOpble OyyT 00Jiee BbINOAHBIMH.

C 10106HbIM YTBEPAKAECHUSIMH HEJb351 HE COIACHTBLCS, TaK
Kak JI0roBopHble ¢nocobbl (0COOEHHO €C/IH MO3ULIUS KPeIu-
TOpa CUJIbHEE, YTO 3a4acTylo H TIPOUCXOJIUT Ha MPaKTHKe ) 06e-
CMEYHBAIOT OOJIee LMPOKUH CIIEKTP BO3MOXKHOCTEH, KOTOPBIN
MOJKHO HCTIOJIb30BaTh B KauecTBe MeXaHM3MOB 3allUTHI (Ha-
NpUMep, OrOBOPHUTL 3apaHee MPEeUMYLLECTBEHHOE MpaBo Mo-
JIydeHHMs1 yIIIaThl 10J1ra nepejt IpyruMu KpeIuTopamu. )

Ele onHoil BaxKHOU (yHKUHEH MUHUMAJIbLHOTO YCTABHOTO
KanuTaja $BJsieTcs 3alldTa B OTHOLIEHHM MEHEKMEHTa
M KOHTPOJHPYIOLIMX YYaCTHUKOB IOPUIMUECKOTO JIMIA MPH
OaHKPOTCTBE: €C/IM OHM CAesad Bce HeOoOXOAMMOeE, YTOObI
chopMHpOBAaTh M COXPAHHUTb YCTABHBIH KaruTasl, To OHH OCBO-
602kj1a10TCst 0T cyGeuaMapHol otBeTcTBeHHOCTH. |10, ¢. 5]

OcoGoro BHUMaHUs1 3acjy:KuBaeT Muenue Eprenust Asex-
ceeBnuya CyxaHOBa, KOTOPbIH BbICKA3bIBAET MbIC/b O TOM, UTO
«TpeOOBaHHE HAJMWUMS Y KOPIOpalMd MHHUMAJLHOTO yCTaB-
HOTO KamuTaja OTHOCHTCS K UUCIY BAMCHEUWUX eaparnuLl
3QUUMbL UHIMEPecos BCexX YUACMHUKO8 ePaitiaHcKo2o
obopoma (kypcus moii — B.T)». [9, c. 72]

Onnako Bonpoc 06 3(heKTHBHOCTH JAAHHOTO MHCTHTYTA
Ha POCCHICKOM TMPaBOBOM MOJIe OCTAETCS JMCKYCCHOHHBIM
M HEOJIHO3HAUHBIM, TaK KaK 3a4acTylo OH He CTpaBJISETCs CO
CBOUM IpeJHazHayeHueM; 0oJjiee JeTajbHO 9TO OyleT paso-
OpaHo naJjee.

OteyecTBeHHbIH 3aKOHOAATE/b HE 3aKpernus HOpMaTHB-
HOTO OIpeesieHHsl paccMaTpUBAaEMOro WHCTUTYTA, B CBSI3H
C YeM CYLIECTBYET MHOXKECTBO aKaJeMHUUYECKHX KOHLIEMIHH
v omnpeneseHUil, yctaBHoro kanutaja. HauGosee pacrpo-
CTpPAHEHHBbIM OIlpelesleHHeM pacCcMaTPUBAEMOr0 MHCTHTYTA
SIBJISICTCSl €0 MHTEPIIPETALMsl KaK «COBOKYIHOH CTOMMOCTH
MMYyIIIeCTBa KOPIIOpaliH, 3a(hMKCHPOBAHHOH B ee ycTape». |9,
c. 72]

JlanHoe orpesesieHue, NPEACTaB/SAETCS HEe COBCEM COOT-
BETCTBYIOLIUM J€HCTBUTEBHOCTH. YXO/I KOPHAMH B UMYLLLE -
CTBEHHYIO KOHLEMNIHIO, OHO HEH30eKHO pa3buBaercs o Co-
BpPEeMEHHbIE peaJsliu MPH €ro 1eTajJbHOM PAaCCMOTPEHHH.

KoHuenuuu opmupoBaHus yctaBHOro Kanurana

Ha ceroansiinuii nenb HaunboJsiee npopabOTaHHBIMH SIBJISI-
10TCSl TPH OCHOBHBIE KOHLIETILHH: UMYULLCIBEHHAA, IMUCCLL-
OHHASL U HOMUHANbHAA.

ComtacHo umyujecmseHHol KOHyenyuyu yCTaBHBIH Ka-
NUTan — 3TO OMpefesieHHas 4YacTh aKTHBOB 00111ecTBa, cop-
MHPOBaHHAsl 3a CYeT BKJAJOB €ro y4aCTHHKOB, TO €CTb OH
BXOJMT B cocTaB MmyulectBa obuiectBa. CTOPOHHUKH JaH-
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HOTO B3IVIsIIa BUAAT B YCTABHOM KalMTajle Mpeskie BCero UH-
CTPYMEHT JyIsl 3alUTbl KOHTPAareHTOB KOpropauuu u obe-
CreYeHUsT UM COOTBETCTBYIOLIMX rapaHTuil. Takum oOGpasom,
MPEANOJIaraeTcs aajbHenilee NoBbllleHe TpeOOBAHUK K MU-
HHUMaJIbHOMY pa3Mepy yCTaBHOIO KanuTaJsa B Lessix obecrie-
yeHHst GOJbIINX FapaHTHH JIPYTUM yJacTHHKAM HUMYIIECTBEH-
Horo o6opora. [2, c. 6]

OcHoBHAs1 KpUTHKA JAHHOTO MO/IX0a 3aKJ0YaeTCs B TOM,
YTO OH HE OXBATbIBAET BO3MOXKHOCTb PACXOJ0BaHUs, (hU3HYe-
CKOTO YHUUTOXKEHHSI WJIH OTUYKJIEHHSI MMYyLIeCcTBa, BHECEH-
HOTO yCTaBHbIH KanurtaJ. [7, ¢. 205]

IMUCCUOHHASL KOHYenyus NOHUMAeT MOJl yCTaBHbIM Ka-
nuTasoM «akuuu (posu B ycraBHom Kanutase OOO), npu-
Haj1eXKalllie y4yacTHUKaM XO03sIUCTBEHHOro oOlllecTBa, T. €.
AKTUB, MpUHAJIeKAlUA He OOLIECTBY, a €ro y4aCTHUKAM».
[TocnenoBaTesn JaHHOTO HampapB/eHHs] CYMTAIOT, 4TO OC-
HOBHasi (DYHKLMS paccMaTpUBaeMOro HHCTHTyTa — pac-
npejieJieHde NpaB BHYTPU KOPMOPALMH MEXKIY €e Y4yacTHH-
Kamu. [2,c. 7]

Kputnuecku ananusupys 1aHHbIH MOAX0/, aBTOP MPUXOAUT
K BBIBOJLY, UTO Y SMUCCHOHHOH KOHLIETIIMH €CThb OIpe/le/IeHHbIH
HEJIOCTATOK, B OOLLMX YepTax aHa/JorMuHblid 1npobjeme, MpU-
cyler npeabiyliemMy noaxony. Hanbosee oueBuaHbIM 1 1po-
cThiM OyneT BJsATbCH caenytolit npumep: Komnanws,
KOTOPOH HEOOXOIMMBbI JIeHEKHble CPEJICTBA /151 BbITJIAThl Kpe-
JIUTOPCKOMH 3a/10/2KEHHOCTH, MOXKET MPUHSATh PellieHne 0 pas-
MelleHUH aKUMH M0 3aKPbITOH MOAMUCKE, a Noc/e NoJydeHHs
JIEHEXKHBIX CPEICTB OHA 3aKpbIBaeT HEOOXOAMMY!IO 3a/10/I7KEH -
HocThb. Takum 06pa3om, MPOUCXOIUT pasMmellieHre GOJbLIero
KOJIMUECTBA aKUMH U, KaK CJIEICTBHE, UX COBOKYIMHAsl CTOM-
MOCTb TOBbILIAETCS], OIHAKO (PAKTHUYECKH Ke CPeJICTBa MoJy-
UeHHble OT T0J00HOMN MPOLLELYPbl TYT XKe MepeHanpasJsioTes
Ha ToraileHue 3a0/KEHHOCTH, B BULY Y€ro peajibHoOro yBe-
JIMUEHHUST KanuTala He MPOUCXOMUT, TaK KaK aKlUH HHUEM He
obecrneyeHsl.

HakoHel, nocsieiHell mo Crucky, HO OTHIOAbL HE [0 3Ha-
YEHHUIO SIBJISIETCS HOMURAAbHAA KOHYenyus. B pamMKkax 1aH-
HOTO T10JIX0/Ia «yCTaBHbIH KanuTal — 3To aOCTpaKTHasi Be-
JIMUMHA, 3aDUKCHPOBAHHAS B yCTaBe, KOTOPasi HCMOJb3YeTCs
JUIS YCTAHOBJIEHUST HEKOTOPbIX cOOTHOoLIeHUH. [Ipumensiercs
U151 OTIpeJieIEHHs IOMyCTUMOrO MOPora CHUXKEHHUS YHCThIX aK-
THBOB obulectBa». [2, c¢. 7] B wactHocru, I C. IlankuHa,
AHAJIM3UPYSl AKLMOHEPHOE 3aKOHOJATENLCTBO, MPHLLJIA K Bbl-
BOJly, UTO MOHSITHE <YCTAaBHbIH KanuTa/j» B U3BECTHOH Mepe
HOCHT YCJIOBHBII XapakTep, — 3TO JEHEXKHOE BbIpaKeHHE
CTOMMOCTH UMYIILECTBA, KOTOPOE JI0JI)KHO UMETh CO3/1aBaeMoe
06111eCTBO O€30THOCHTENLHO K 0O0beKTaM, BXOJSAIIHM B €ro
COCTaB, U HUKE YPOBHSI KOTOPOTO HE JIOJPKHA CHUXKATHCS CTO-
MUMOCTb €r0 YMCThIX aKTHBOB». [13, c. 40]

ABTop paGoTbl CIELIUT OTMETHTb, YTO, B paMKax OIlH-
CAHHOW Bblllle KOHUEMNUUH, Oyaydn «aOCTPaKTHOH BeJsu-
YHHOW», JJAHHBII HHCTUTYT TepsieT BCSIKUI CMbIC, He obecre-
YWBasi HU OJHOTO YYACTHHKA XO3SIUCTBEHHOH JIesITebHOCTH
Cepbe3HbIMHM TapaHTHSIMM, HO OOpeMeHsis BCeX M KaxKJIoro
6eccMblC/IeHHBIMU H3/iep2KKaMH. FIMeHHO Mpu TakoM 1ojixofe,
(0coGeHHO NpU HHU3KHX 3aKOHOJAATE/bHbIX TpeOOBaHHUSX)

rpaHb Mex1y HaJlu4HeM MHHHMaJbHOTO pagMepa YCTaBHOIO
KanuTaja 1 ero OTCyTCTBHEM MPAKTHYECKH CTHPAETCsl.

ABTOp CBOIO Ouepelb BBLICTYNAaeT 3a OTMEHY 3aKOHOMa-
TeJIbHBIX TPeOOBAHUH K MHHHUMAJbHOMY pa3mMepy YCTaBHOTO
KanuTasa, Tak Kak sBJSeTCs CTODOHHUKOM HIEH caMOperyJiu-
POBaHUs pbIHKA.

Bwmecre ¢ TeM, Hesb3sl He OTMETHTB, YTO, PSIL MCCIEI0-
BaTesell, cTpemsich H30€KaTb CXO0JACTHYECKMX JHUCKYCCHH,
NpeANPUHUMAET MOTIBITKH OMPEAS/IUTD YCTABHbIN KarnuTaJj Kak
«YCJIOBHYIO BEJIMUKHY, pa3Mep KOTOPOH ONpe/eiseTcs yCTaBoM
IOPUIMUECKOTO JIHIA, B COOTBETCTBUH C TPEOOBAHUSAMU 3aKO-
HOZLATeNIbCTBA, U QOPMUPYLMCA NYMEM BHECeHUs. 8KAAD08
8 8uUde KOHKpemHolx O0DEeKMO8 2panciancKux npas
(kypcus u noduepkusarue mou — B.T.)». [6,c. 1]

[TonoGHoe onpeneneHue, Oyaydyd MaKCUMasibHO ab-
CTPAKTHBIM, Te€M HEe MeHee He PpelIaeT CYLUIHOCTHOH Mpo-
OJIeMbI, TAK KaK COAEPKHUT TE3UC O HEOOXOJIMMOCTH BHECEHHS
onpeJie/ieHHbIX 0OBEKTOB B KaUeCTBE BKJAJ0B B UMYLIECTBO
o0lLecTBa, TO €CTh TaK MJIH MHAaYe YXOJAUT KOPHSIMH B UMyLLle-
CTBEHHYIO KOHLEMNLMIO, KOTopast 6€ClOBOPOTHO yCTapes, Ie-
pecrajia COOTBETCTBOBATH MPABOBLIM peausiM M 0COOEHHO-
CTSIM PHIHOUHOTO MEeXaHU3Ma.

Takum 06pa3oM, ObIM PACCMOTPEHBI TPH OCHOBHbIE KOH-
LEMNUK YCTaBHOTO KamnuTaja, MyTH ero popMHpoBaHus, 3a-
TPOHYTbI ACMEKTbl €r0 HU3MEHEHHs!, peub O KOTOPbIX MOKET
nagsiee. OnHako aBTop paGoThl CUMTAET HauboJee YCrelHoH
C TOUKH 3PEHUS aPTYMEHTALIUH U COOTBETCTBHUS peasiusiM Mpa-
BOMOPS/IKA SMUCCUOHHYIO KOHIIEMIIHIO, MPEBOCXOACTBO KO-
TOpOH OyeT MPOUJUTIOCTPHIPOBAHO B CJIeIylolleM naparpade.

U3meHeHHe yCTaBHOTO KanuTalda U cTaOUIbHOCTb FPax-
JaHckoro obopora

M3meHneHue yctaBHOro Kamurasa HarpsiMyto 3aBHCHT OT
noaxosa K crnoco6y ero hopMupoBanusi. ABTOp paGOThI. HC-
CJleLysi TaHHbBIHA acrekT Besen 3a A. A. [Uyliekum cTaBuT psif
BOIPOCOB, OTBEThl HA KOTOPbIE CMOCOOCTBYIOT OoJjiee my0o-
KOMY TMOHHMaHHIO CYLIHOCTH MHHHUMAJILHOTO YCTABHOTO Ka-
nutana: 1) KakoB momeHT usmenenus? 2) Kakoii daxr no-
poxknaer uamenenue? 3) [ne npousolle/iee H3MeHeHHe
orobpaxaercsi? [2, c. 10]

[IpescraBisercss NpaBUJIbHLIM MPUBECTH TOC/ELYIOLINE
paccyxknenust A. A. [nyienikoro, Tak Kak 6/1aroapsi UM aBTop
paGoThl MPOUJLTIOCTPUPYET HECOBEPILIEHCTBO CYLIECTBYOLIEH
KOHCTPYKLIMH.

OTTa/IKUBasiCh OT UMYLLLECTBEHHON KOHLIEMLIUH, Mbl Cpady
JK€ CTOJIKHEMCS ¢ omnpefie/leHHOH npo6seMoil, mpu KOTOPOH
BO3HMKAET CHTyallUsi, KOTJa HMMYLIECTBO, HCIOJb30BAHHOE
B KauecTBe OMJ1aThl YCTABHOTO KaruTaJa, rnepecraet npuHaj-
JIeKaTh KOMIAHHWH, a YCTABHbBIH KaruTaj MpoJoJiKaeT cylie-
CTBOBATb B TOM 2Ke 00beMe.

Ecau ycTaBHbIH KanuTaa — 3TO MUMYLIECTBO, BHECEHHOE
YUaCTHHKAMH, TO €r0 H3MEHEHHE JI0JKHO MPOUCXOIUTH B MO-
MEHT HOBBIX BJIOKEHUH WJIH K€ BbIObIBAHUS OTIPEIETEHHbBIX
AKTHBOB, OJIHAKO 3TO He TpoucxoautT. Hanpumep, o6iiecTBo
OMJIATUJIO YCTaBHbIH KanuTaj N-HbIM KOJMUECTBOM KOMITbIO-
TEpPOB, KOTOPblE BCKOPE BBILLJIM U3 CTPOs U GoJiee He 3aKJI0-
yaloT B ceGe CBOIO MepBOHAYAIbHYIO CTOMMOCTb M LIEHHOCTb.
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Takum o6pasom, B IEHCTBHTEJBHOCTH YCTaBHBIH KanuTal
JIOJI2KEH Obll YMEHBUIUTBCS, HO B IOPHAHYECKON MJIOCKOCTH
3TOTO HE MPOU3OLLIIO.

[IpoaHasiuaupyeM MPOTHBOTIONOKHYIO CUTYallMI0 — yBe-
JIMUEHHE AKTUBOB IOPUIMUECKOr0 JIMIA. SIPKUM TIpUMepOM
MOKET CTaTh pa3MellleHHe LIEHHBbIX Gymar MyTeM TMONUCKH.
Cornacto . | ¢1. 34 ©3 «O06 aklMOHEpHbIX 00LLIECTBAX» pa3-
MelleHHe CYUTAETCSl COCTOSIBLIMMCS MPH WX MOJIHOH onJiaTe.
Bmecre ¢ TeM mnpaBonopsilok He cTas WMIEPaTHBHO yCTa-
HABJIMBATh YETKUH TPOMEKYTOK BPEMEHH JIs pasMelleHus
OMJIAUEHHOH aKIMH, PELIMB OCTABUTb 3TO HA YCMOTPEHHE
CTOPOH. B ¢Bs3M ¢ 3THUM BO3HHMKAlOT 0OCTOSATENLCTBA, MPH
KOTOPbIX OIJIaTa aKLMsl yxKe MPOH30LIa U UMYLLECTBO KOM-
MaHUH MOTIOJMHHIUCh, HO aKLHH ellle He OblIM pa3MellleHbl, TO
ecTb B GaJslaHCe I0PUMUECKOTO JINLA AKTHBbI TPEYMHOKHJIUCh,
a yCTaBHBIH KaNUTaJl OCTaJICS MTPEKHUM.

Mtak, NpOMJJIIOCTPHPOBAB  HECOOTBETCTBHE — MMYyIle-
CTBEHHOH KOHIEMIMH MPABOBLIM peasiusiM OTE€UECTBEHHOTO
NpaBoMNopsijika, aBTOp cuuTaeT HeoOXOIUMbIM 00pPaTHTL BHHU-
MaHHe Ha SMUCCHOHHYIO KOHUENLMIO, HO Mepe]l STUM HeJb3sl
He 0OpaTUTh BHUMAHHE Ha NPOOJEeMY «ITyCTOr0 YCTaBHOIO Ka-
nuTana», Kotopas Joaroe BpemMst 6eCroKOUT I0PUCTOB KOHTH-
HEHTAJIbHOTO TIpaBa W KOTOpasi B HEJaBHEM MPOLILIOM Obljia
pellleHa OTeUeCTBEHHbIM 3aKOHOIATEEM.

Poccuiickuii 1paBonopsiioK CTOJMKHYJICS C OMpeeseHHbIMU
TPYAHOCTSIMH B TIEPHOJL, KOTJIA CUMTAJIOCH IOTTYCTHMbIM BHOCHTb
B OIJIATY YCTABHOTO KaluTaJ/a He JICHEXKHYIO CyMMY, 8 9KBHBA-
JIEHTHOE €l HMYLILECTBO, KOTOPOE JI0/ZKHO ObLI0 ObITh OLIEHEHO
He3aBUCHMBbIM OlleHIIMKOM. [lomo6nasi 3akoHoTBOpUecKas je-
STENLHOCTb MOPOJIUJIA BOJIHY MOSIBJIEHHUST «TTYCThIX» YCTABHBIX
KaruTasloB H, Kak cJjelcTBHe, (GupM-TycThilleK. B pamkax
nannbii paceyxkiaenuit E. A. CyxaHos oGpaliiaetr oco6oe BHH-
MaHHe Ha MPaKTHKY, KOTopasi CTaJKHBaJjgach C BOMHUIOLIUMH
3J10ynoTpebAeHUIMHU ITPABOM, CyTb KOTOPbIX COCTOsI/IA B OTIaTe
YCTaBHOTO KamuTasa HOLEeHOH ofexkion. 8, ¢. 13]

A. A. Tnyuieuku o6paiiaer BHUIMaHHe Ha U3MEHEHHe HO-
MHHAJIbHOH CTOMMOCTH aKUMi. JI/1s1 yMeHbLIEHHS WK YBeJIH-
YeHHs1 3HaYeHUi, 3a(hMKCHPOBAHHBIX B ycTaBe 00L1eCTBa HJIH
ero Gasance, HeOOXOIMMO TPOBECTH U3MEHEHHE He B UMYLLE-
CTBE KOMMAHWH, a B peecTpe aklMoHepoB. Takum o6Gpasom,
1MpoBOe 3HAUEHHE YCTABHOTO KaruTaja MeHsieTcs JIUIIb
NpH 3aYHCJIEHUH HA JIHIIEBbIE CUeTa aKLMOHEPOB aKILMiH G0
UX CrTUCaHus U aHHysnupoBanusi. [2, c. 10]

M3 Bcero BbllLIENEPEUUCIEHHOIO MOXKHO CHeNATh Cley-
I0LME BBIBOJIBI:

1. Bowsod nepsuoiti. VIamenenne oGbema HMylECTBa
B CBSI3M C HOBBIMHM BKJ4JaMH YYACTHHKOB WJIM BbIObIBAHUS
y»Ke BHECEHHbBIX aKTHBOB He BJIEUET YMEHbIIIEHHE YCTAaBHOTO
KanuraJga.

2. Bowsod smopoii. VI3ameHenne ycraBHOrO Kanutasa
MPOUCXOJUT HE B MOMEHT MOMOJIHEHHS UMYLLECTBA 0611eCTBa,
a B MOMEHT pa3MellleHHs] UK CMIUCAHUS aKUMH Ha JIHIEBbIX
cueTax akIIHOHEPOB.

3. Boieod mpemuti. VI3mMeHeHHe yCcTaBHOTO Karurtaga
oToOparkaercsi He B cOCTaBe MMYLLECTBA OOLLECTBa, a Ha JiU-
LeBbIX CUeTax aKLHOHEPOB.

CyMMHDpysl laHHbIE CYXK/IEHHUS, MOXKHO TPHHTH K 3aKJ0-
YEHHIO O TOM, YTO BOINPEKH PaCNpOCTPaHEHHOMY MHEHHIO,
HauboJsiee yMECTHOH U COOTBETCTBYIOLLEH MPABOBLIM pPeasusim
OYIET IMUCCUOHHAA KOHUCNUUSL.

B T0 xe Bpemsi nHaunGoJsee pacrnpocTpaHeHHAsT HMYyIIe-
CTBeHHast KOHIIEMNIHs, TPEJICTaBJIsIETCs] aBTOPY paboThl, ycTa-
peBlIell W yTpaTuBlUell cBoe Obljloe 3HayeHHe M MpaKTHYe-
CKYIO TPUMEHHMOCTb K IpazkaHCKOMy 000POTY.

OTBeyass Ha BOMPOC O TOM, KAKOB MCTOUHHK CBEIECHHH
0 pa3mepe YCTaBHOTO KanwuTasa, cjeiyeT Ha3BaTb TPH OC-
HOBHBIX: 1) YcraB o6iectBa; 2) Peectp akumonepos; 3) Byx-
rantepckuit 6ananc. [2, c. 16]

Ha nepBblit B3MIs, BO BCeX HCTOYHMKAX JOJKHO ObITh
YKa3aHOo OJIHO W TO 2Ke LIM(PPOBOE 3HAUEHHE YCTABHOIO Karlu-
TaJsa, OJIHAKO CyLLECTBYeT ornpesesncHHas npodaema. CyThb ee
3aKJ/I04AeTCsl B TOM, UTO BO3MOXKHBI 0OCTOSITE/ILCTBA, MPH KO-
TOPBIX 3HAUYeHHsI B 9THX MCTOYHUKOB pacxojsites. Tak, ecsu
KOMMaHUsl pasMelllaeT axkiuu Jubo, HAMPOTHB, AHHYJIH-
pYeT ux u3MeHeHHe OyIeT OTPaxKEHO B peecTpe aKLUHOHEPOB,
a He ycraBe 00L1eCTBa, UTO MOPOXKAAET elle OJHY TPYAHOCTb:
€IMHCTBEHHbIM OOUIENOCTYMHBIM HCTOYHHUKOM CBEICHUH 00
YCTaBHOM KaruTaje siBJsieTcsl ycTaB obllecTBa, J0CTyN Ke
K peecTpy aKIHMOHEpPOB HECKOJbKO orpanuveH. Takum 006-
pa3oM, yJaCTHHKH TpaKAaHCKOro o60poTa He Bcerjaa MOTYT
pacnoJiaraTb JIOCTOBEPHBIMH 3HAHUSIMH O pa3Mepe YCTaBHOIo
KanuTaJja KOHTpareHTa.

Bwmecre ¢ TeM, HE3aBUCHMO OT KOHLEMIHUH, KOTOPYIO aBTOP
MOr Obl B34Th 3@ OTIIPABHYIO TOUKY CBOMX PACCYXKJIEHHH, OC-
HOBHasi pobJyiemMa OCTaeTcst He pelleHON: TPaBONoPSIOK He
MoxKeT oOecrednTb 6e30MacHOCTb YUYACTHUKOB 060poTa Mo-
CPECTBOM MUMIIEPATUBHOTO PEryJHPOBaHUsl, TEM He MeHee OH
CTPEMHUTCS ClleslaTh 3TO, MOPOXKIAst GeCcCMbIC/eHHbIE TPAH3aK-
LIMOHHbBIE U3JIEPAKKH.

Boiwie Obl1 npuBeleH MpUMEp, CYyTb KOTOPOIo COCTOsl1a
B TIPUBJIEUEHHH KOMMAaHHEH JIeHEXKHbIX CPEJICTB MyTeM pas-
MellleHHsT aKIMK 10 MOAMKUCKE, a 3aTeM HCMOJb30BaHUS 3THX
JKe CPEeJICTB WISl OMJIaThl loJira cBoMM Kpeautopam. [pu no-
JOOHBIX OU3HeC-pelleHusIX HOMUHAJIbHAS LUdpa yCcTaBHOTro
KanuTaja He MPOCTO OCTAETCsl HEH3MEHHOH, a yBeJHuHuBa-
ercst 0e3 peaslbHOrO akKKyMysaupoBaHusi cpeacTs. IlonoGHoe
pPeryJMpoBaHue a0COJIOTHO He 00eCMeYUBAEeT CTaOUJIbHOCTD
rpaxkaHCcKoro 060poTa, a Ha MPOTHB BBOAUT XO35HCTBYIOIIMX
cyObeKTOB B 3abJlyK/IeHHe OTHOCHTEJbHO peasibHOH MJiaTe-
2KeCrocoOHOCTH U (PUHAHCOBOH COCTOSTE/ILHOCTH KOMITAHHH.

Takum oOpasom, TipeacTaB/seTcs, He palMOHAJTbHBIM
yCTaHOBJeHHe TPeOOBAHUH K HAJIHUMIO MHHHMaJbHOTO pas-
Mepa yCTaBHOTO KamuTtaga, TaK KaK CylleCTBOBAHME TaKHX
TpeOOBaHUI He pelIaeT npodyaemMy obecrnedeHus npaB KOHTP-
areHToB M He OCTaHaBJIMBAET HEOOPOCOBECTHBIX Y4aCTHHKOB
pbIHKa, uTO. ByaeT npogeMoHCTpUpOBaHO asee.

2. CpaBHUTe/IbHbIN aHAIU3 TPeOGOBAHUW K MUHUMAJb-
HOMY pa3Mepy YCTaBHOro Kanutaia. KoHTMHeHTalbHas
TpaauUMs

«Ha KoHTHHeHTe» ycTaBHbBIH KamnuTaJs TPaAUIIMOHHO MbIC-
JIMJICS B KauecTBe HMHCTPYMEHTA, CTaOMJIH3HPYIOLLEro rpax-
JaHckui o6opot. Bmecre ¢ Tem, B JaHHON TpaMILIMH YCTaBHBIN
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KaruTaJsl JI0/1roe BpeMsi paccMaTpUBasics yepe3 npusMy HMy-
L1IeCTBEHHOH KOHLETILHH.

[TosiBnenue TpeGoBaHUN K HAJIMUUIO YCTABHOTO KamuTaJa
MHHHMAJIbHOTO pa3Mepa CBfI3aHO C CYIIHOCTbIO OpHaHue-
ckoro Jquua: Koprnoparusnas gopma Berenust 6usneca mpef-
noJiaraet 060co0JIeHHe yUpeIuTe/el, Bhipazkaloleecs B TOM,
YTO MOSIBJISIETCS CBOETO Pojla Byaslb, KOTOPAst 3alLMLIAET yy-
penuTeseil, orpaHUYnUBast pee/ibl X OTBETCTBEHHOCTH.

Kak 6bl710 0TMeUeHO Bbillle JaHHBIE UHCTUTYT paccMaTpu-
BaeTCsl KOHTHHEHTAJIbHBIM MPABOTIOPSIKOM KaK B KauecTBe
cpeacrBa crabuiudalud o00poTa, Tak U B KayecTBe CBOEro
poia lieHa, KOTOPYIO YUPEIUTEJM IJIaTAT 3a OrpaHUYeHHe
CBOEH OTBETCTBEHHOCTH MPH HMCMOJb30BAHUH KOHCTPYKLHH
IOPUIIHUECKOTO JIHLIA.

BBuny naHHbIX 0COOEHHOCTEH JJisl CTpaH ¢ KOHTHHEH-
TaJbHOU TPABOBOK CHCTEMOW J0Jroe BpeMs OblI0 Xapak-
TEPHO COXpaHeHHe BBICOKMX TPeOOBAHUI K MHHHMaJlbHOMY
pasmepy YCTaBHOTO KamnuTajsa KomnaHuu. B psne mpaBo-
MOPSIIKOB TakHe TpeGOBaHHUsI COXPAHSIIOTCS 110 CHX T10p, Ofl-
HaKO cyllecTBYyeT 0011ast TeHIEHUUS K COKpalleHHIO HMIiepa-
TUBHbIX TpeOOBAHHUI.

Esrennii AnekceeBnu CyxaHoB oGpariaer oco60e BHH-
MaHHe Ha TO, 4To OOJIbllIAsl 4aCThb «KOHTHHEHTAJbHBIX Mpa-
BOTOPSIIKOB» MPUIEP>KUBAETCS MO3ULMH, COTIACHO KOTOPOH
HeOoOXOJAMMO 3aKperuTh BbICOKME TpeOOBaHUS K pa3Mepy
ycTaBHOro Kanutana. [9, ¢. 75]

Tem He MeHee, M «HA KOHTHHEHTe» Bce OoJiblliee KOoJHye-
CTBO CTpaH

Mexonst 3 npuBeeHHbIX BhILIE MOJOXKEHHH, MOXKHO Cle-
JlaTb BBIBOA O TOM, 4TO /I KOHTMHEHTAJbHOTO MpaBa Xa-
pakTepHO BO3BeleHHEe B abCOJIIOT Hled 00 «ONacHOCTH»
KOHCTPYKLIMH topuuueckoro suua. M umenHo B uensx obe-
CTIEUEHHUST 3alIUThl XO3AHCTBYIOUIMX CYObEKTOB TPaBOINO-
PSIKH Y2KECTOUasI PEryJUpPOBaHUE JAHHOTO HHCTUTYTA.

ABTOpy npencraBisieTcss HepallMOHAJILHBIM PACCMOTPEHHE
B paMKax JJaHHOH paboTbl BCeX MJH J1ake OOJIbLICH 4acTH Mpa-
BOIOPSIIKOB POMaHO-TepPMaHCKOl MPaBOBOK CeMbH, TOITOMY
Oy/lyT ONUCAHbI JIHILIb HEKOTOPbIE U3 HHUX.

Ha ceropusiinuii ieHb B psiie cTpaHaX KOHTHHEHTAJLHOTO
npaBa 3aKperieHbl cieiytolne TpeGoBaHus:

I. Bo ®paHuuu MUHUMaJbLHBIE pa3Mep yCTaBHOrO Kamw-
tasa aas AO (ero aHasorop) noJpkeH ObiTh paBed 310 000
nosapoB st myosuunbix AO u 51 000 nosnapos st AO He-
ny6suuHoro Tuna. OnHaKo sl aHaJo0roB 00LLECTB C OrpaHHu-
UEHHOU OTBETCTBEHHOCTbIO aHAJOTHUHOEe TpeOoBaHUE Mpe-
YCMOTpPEHO B pagMepe Bcero Jiuib | gomnapa. 7, c. 52|

[IpumeuaTesbHO, 4TO (hpaHILy3CKHIl MPABOMOPSJIOK JIOMY-
cKaeT cosnanue anasoros poccuiickux OOO c¢ ycraBHBIV Ka-
MUTAJOM PaBHBIM OJIHOMY €BPO, YTO SIBJISIETCS, MO MHEHHIO
aBToOpa, €elle OJHUM J10Ka3aTeJbCTBOM JMOepalu3aluul KoH-
THHEHTAJIbHBIX TPAaBOM CHCTEM M COKpalleHHeM HMIMepa-
TUBHbIX TPeOOBaHHUH.

Onnako Eprenuit AnexceeBnd CyxaHOB MPHBOAMT KOH-
TPapryMeHT, TOJKPEIJIsisi CBOIO TO3WIMIO CTATHCTHKOH Ma-
prxckoro Toprosoro cyaa, cornacHo Kotopoil menee 1/5

€KEeMECSUHO CO3/1aBaeMblX KOMIAHHH HCIOJb3YIOT JaHHYIO
BO3MOXKHOCTb. [9, ¢. 75]

[IpencraBssieTcsi, 4to (aKT HCMOJMb30BAHUS JAHHOTO
npaba Juiib 4/5 cosnaBaeMblX KOMMAHMi He JOJKeH CTa-
HOBHUTCS NMPUUYHHON OTKA3a OT peaM3aluy NogoOHbIX Tpebo-
BAHUH B POCCHHCKOM MPaBONOPSIJIKE.

Mrak, naBasi KpaTKyl0 XapaKTepUCTHKY MPaBOMOPSIIKY,
ABTOP MOXKET ClesaTh Cclelytolde BbiBoAbl: 1) 3axoHona-
Te/b YCTAHABJMBAET JIOCTATOUYHO CEPbe3Hble MaTepHasibHbIE
TpeGoBaHUs Ui BO3MOXKHOCTH BbIXOJIa HA PBLIHOK C TIpUMe-
HeHHeM KOpTopaTHBHOH (opMbl; 2) OueBHAHO, UTO 1LeIbI0
3aKoHoJIaTeIs siBJIgeTcsl obecredeHue CTaOUIIbHOCTH TpaK-
JIAHCKOro 060poTa MyTeM YCTaHOBJIEHHUS! CTOJIb BBICOKHX Tpe-
60BaHHI K MUHUMaJIbHOMY pa3mepy YCTaBHOIO Karurasna; 3)
Tem He MeHee, Kak OblI0 MTOKA3aHO Bblllle, 3aKOHOJATEJD JI€-
JIaeT TepBble Waru Ha MyTH K JAUCIIO3UTHBHOMY PETYJIHpPO-
BaHHIO.

I. Tepmanus, KaK KaacCHYeCKUH NpUMep CTPaHHbI KOHTH-
HEHTaJIbHOTO 11paBa, 3aKpernu/a KpaiHe HHTepPeCHbIH MOJXO/L.
Tak, nsisi AO 3akpenuisiercsi pe6oBanne B 69 000 nossapos,
a st anasoro OOO — 34 500 no1apoB, TO €CTh COOTHO-
lLIEHHEe 3aKOHO/IATeIbHBIX MTPeucannil poBHo 2:1. [7, ¢. 52]
3neck HabJioaa€TCsT KosloccanbHOe OTIHYHE OT PPAHITy3CKOTO
NpaBoOMoOPsi/iKa, B KOTOPOM COOTHOILIEHHE TPeOGOBAHUH TpH-
6s13uTeNbHO 6:1 oTHOCHTebHO AO MyGJIMYHOrO THIA.

Mcxonst M3 1aHHBIX COOTHOLUEHUH, MOKHO NPEITOJ0KUTh
crenytotee: 1) Bo @panuunu 3akononaresib B 60Jbliei cre-
neHn 06eCroKoeH 3aluToil nHTepecoB KoHTpareHToB AO ry-
OJIMUHOTO THNA HeXeMu B [epMaHUH, KoTopas coujia KOH-
crpyKuuto AO JiHLIb «B JIBA pasa oracHee», 4eM KOHCTPYKIHIO
00O0; 2) Bxoxnenue kak [epmanun, Tak u @panimu B EBpo-
COI03 U CJIE/yIoLast U3 9TOrO BO3MOXKHOCTb BEACHHUS €STE/b-
HOCTH HE3aBUCHMO OT MeCTa PETUCTPALIUH KOMITAHHH, a TAKXKe
BBICOKHE HAJIOrH (DpaHIy3CKOro MpaBornopsika, aenator lep-
MaHHIo 0oJiee MPEINOUYTHTENbHBIM MECTOM Il PETHCTPallH
IOPUIMUECKOTO JIMIA OTHOCHTEIBLHO JPYIHX CTPaH KOHTHHEH-
TaJIbHON TPaJMLUMK B BHY B HECKOJILKO pa3 MEHbLIHX Tpe-
00BaHHH K MHHHMAJbHOMY pa3Mepy YCTaBHOIO Kamnutalja,
ocobenno npumenutesbHo K AO. OaHako MogoGHble Mpeu-
MYILIECTBA MOMPOCTY HUBEJIUPYIOTCS OJHUM JIHIb (PAKTOM Ha-
xoxnenus B EC Ha jaHHbIH MOMeHT BesinkoOGpuTaHuu, npaso-
MOPSIIOK KOTOPOH OYIET OCBellleH B ClIeyloleM naparpade.

III. OtnensHo ormerum mpasonopsinok Mramuu. Hns ax-
LIMOHEPHBIX OOLLECTB 3/1eCh YCTAHOBJIEHO eIuHOe TpeboBaHHe
B pasmepe 165 000 nosnapos, a st 0OLIECTB C OTpaHU-
ueHHOH oTBeTcTBeHHOCThI0 — 13 800 nosnapos. [7, c. 52]

Takum o6pasom cooTHoleHne TpeGoBanuil B Mtanuu npu-
6s3uTeNbHO paBHO 12:1, Ho B 1iesioM HIzKe i AO, uem Bo
®panuuu 1 Huke A5 anasoros OO0, uem B [epmanuu.

[IpuBenenHble 0COGEHHOCTH JOCTATOYHO SIPKO  MJIIO-
CTPUPYIOT TOJIUTHKY MpaBa, NMPOBOAMMYIO 3aKOHOJIATEEM BO
(hpaHILy3CKOM MpaBOMOPSIKE, W MpeCTaBasAtoTes Haubodee
paloOHAJIbHBIMKM OTHOCHTEILHO PErYJUPOBAHHUS MOJOKEHHH,
3aTparuBalolyx aesiteabHocTb anasoro OOO.

Xapakrepuayst JaHHbIH TPAaBOMOPSIIOK, aBTOP CIELIUT Cle-
JaTh cieaytolire BbiBoabl: 1) Mtanus ¢ Touku 3penus pac-
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CMaTpUBAEMOr0 MHCTHTYTA 3aHUMAeT IPOMEKYTOUHOE M0J10-
KeHue mexay lepmanuneit u @panumedi; 2) [osmruka npaga,
npeTBopsieMasi B xKH3Hb 3aKOHOJATEJIEM, Upe3MepHO obpeme-
usier AO ornocuresbio OOO, yeraHaB/nBasi COOTHOLLIEHHE
TpeGoBaHuil B pamepe 12:1.

Wrak, B JaHHOM B JaHHOM Taparpacde OblM paccMo-
TPEHbI PABONOPSIIKH, KOTOPbIE SIBJSIOTCS Hanbodiee IpKUMH,
M0 MHEHMIO aBTOpa paboThl, NPEACTABUTENSIMH POMAHO-Tep-
MaHCKOH MpaBOBOH ceMbH. Dbl npuBeneHa o61iasi xapakre-
PUCTHKA KOHTHHEHTAJbHOH TPajIMLMH M OTAEJbHBIX MPaBO-
nopsiikoB. Jlajsee peub MOHAET O CTpaHax aHIVIO-CAKCOHCKON
NPaBOBON CEMbH.

AHIJI0-caKCOHCKas TpaAULHUs

Joaroe BpeMsi LEHTpasibHbIM 3BEHOM, OCHOBHOH JBH-
HKYLLEH CHJIOF aHIIO-CaKCOHCKOH MPABOBOH ceMbH Oblia AH-
IVIUsl, OT KOTOPOH, OYE€BUIHO, U MOLLJIO HA3BaHHE NTPABOK Tpa-
JIALKY B LHEJIOM.

OnHako B COBPEMEHHOM MHpE «3aKOHOAATEJ]EeM MO»
B npaBoBo# cembe crasu CILA, a mpuMeHHTeNbHO K KOPTIO-
paTMBHOH OTPAC/IM MpaBa AaHHbI PaBONOPSIIOK, N0 MHEHHIO
aBTopa, 3ac/ayKMBAET 6E3yCJOBHOTO MEPBEHCTBRA.

Mrak, coBpeMeHHasi aHIJIO-CAKCOHCKAsi TPaJMlUs pac-
cMaTpuBaeT MHUp uyepe3 MNPU3MYy SKOHOMHYECKOro aHaju3a
npaBpa, (yHIaMeHT KoToporo 6bl1 3anoxkeH Ponasnbaom Ko-
y3oMm elile B 1937 roy B crathe «Teopusi hupmbl». JlaHHasi
paboTa npoussesa HacTosilldi (ypop M Oblia BbICOKO Ole-
HeHa HayuyHbIM MHPOM, OJHAKO TeMa paboThl HECKOJBLKO
OrpaHHUUYMBAET KPYT OCBEIIAEMbIX BOMPOCOB, MO3TOMY aBTOP
103BOJIUT ceOe MAKCHMaJIbHO KPATKO H3JI0XKHMTb CyTb JAaHHOH
TEOPUM: OCHOBHOH MJIEH WIKOJIbI SKOHOMHYECKOTO aHaJsu3a
npaBa sBJsSIeTCs COKpalleHHe TPaH3aKLMOHHBIX HM3[epKeK
¥ MaKCHUMM3allisl BbIFOJbI, MoJydaeMoil CyObeKTOM XO3si-
CTBEHHOU J1eTEJbHOCTH.

Takxke OTIMUNTENBHONH OCOOEHHOCTBIO AHIVIO-CAKCOHKOM
[IPaBOBOH CEeMbH $IBJIsieTCsl [1PeBaJMpOBaHHE TEOPUH O KOM-
MaHUM, KaK O COBOKYMHOH B3aMMOCBSI3H KOHTPAKTOB (Nexus
of contracts theory)

OcranoBumcst nogpoGHee Ha PaBONOPSIAKAX:

I. Bynyun onHum U3 cambix JubepasbHbIX U oOecreynBa-
IOLIMX OJIHY M3 CaMbIX BBICOKHX CTereHeldl aBTOHOMHH CyOb-
€KTaM pbIHKA, aHIVIMHCKHUI TPABONOPAIOK OTBOAUT OOJIbILYIO
YacTb KOPTIOPATHBHOTO PETYJUPOBAHUS B JIUCIIO3UTHBHYIO
nuockoctb. s anasoros OOO He ycraHaB/HBaeTcsi HU-
Kakux TpeOGOBaHUH K MUHUMaJIbHOMY pa3mMepy YCTaBHOTO Ka-
nutana. OfHaKo COXpaHSeTCs 0CTaTOYHO cepbe3Hoe Tpebo-
BaHHE M0 OTHOLIEHWIO K aKIIMOHEPHBIM 001ECTBa, KOTOPble
cocrapJsteT 79 000 nosnapos.

Takum 06pa3oM, 3aKoHOATEb, C OJHOH CTOPOHBDI, cae/1all
KOPIOPaTHBHYIO (OPMY JIOCTYITHOH J/Is1  XO3SIHCTBYIOLLMX
CcyObEeKTOB, HE3aBUCHMO OT MX MaTE€pPHUAJIbHOTO I0JIO0KEHHUS,
a C Ipyroil, — yCTaHOBWJI JOCTATOUHO BbICOKHE TPeOOBAHUS
K OJIHOH M3 CaMbIX Cepbe3HbIX KopropaTHBHbIX popm — AO.

OnHako CTOMT OTMETHTb, UTO YCTaHOBJEHHE CTOJb BbI-
cokux TpeGoBanuil K AO sBJISieTCs He CTOJIBKO HHHIIHATHBOH
3aKOHOJIaTeJIsl, CKOJILKO HeOOXOAMMOCTbIO, BbI3BAHHOH BXOXK-
JIeH1eM cTpaHbl B EBpocotos.

Jannasi npo6JieMa cocTosiia B BLICOKOH CTENeHH pa3Jjinius
MEXJly POMaHO-TepMaHCKUM M KOHTHHEHTAJbHBLIM T1PaBOM,
NPUMEHUTENLHO K HAllleH TeMe — 3TO OTCYTCTBHE Ha TOT MO-
MeHT B BesMkoGpuUTaHUM aHANOrOB HHCTUTYTa TBEPIOrO Ka-
nuTasa KOMIaHHH.

JupextuBa ot 13 nekabps 1976 r. N 77/91/E3C
(Hanee — Bropasi lupektuBa) pelnsia aaHHyio npo6semy,
o0ecreynB KOMIIPOMHCCHBIH BapHAHT: MOJI0KEHHST 0 HE0OX0-
JIUMOCTH 3aKperJieHHsl MUHUMaJIbHBIX TpeOOBaHUH K pasmepy
YCTaBHOTO KanuTaja OblIM PacnpoCTpaHEeHbl TOJBKO Ha aHa-
goru AO, cyuiectByiolux «Ha KoHtuHeHte», OOO xe co-
XpaHWJIU NlepBoHayaJjbHoOe peryuposanue. [1]

M3meHeHMs1, BHeCeHHbIe BO BTOPYIO 1HpeKTHBY CoBeTOM
Espocoiosa ot 6 centsiops 2006 r. Tupektusa N 2006/68/
EC nonycruiu cBoGonHoe nepemeliienue no EBpocotosy topu-
JIMUECKHUX JIULL CTPAH-Y4aCTHHUILL, UTO B CBOIO OUepEib TOPOJIUIO
KOHKYPEHLMIO MEXJy JIByMsl MpaBoropsiKaMH, CyIEeCTBYIO-
IIMMH B paMKax OJIHOH HaJHAIIHOHAJILHON OpraHu3alliy.

Jannasi pecopma, Ha B3I aBTopa, ciesaja Mpak-
THUECKH OeCcCMbICJEHHBIM JlajibHelliee  CyllecTBOBaHHE
B cTpaHax EBpocoioda Tpe6oBaHUi K MUHUMAJBHOMY pa3mepy
ycTaBHOro KanuraJsa. Brnpouem, npoueaypa Bbixojaa Besnmko-
O6puTaHuK M3 cocTaBa EBpocoiosza, MoxKeT BHOBb MOOYAHTH
€BPOMNeEHCKHe CTPaHbl K KOHKYPEHIIMH 3a JIyulllHe YCJIOBUS pe-
TUCTPALMK IOPUAMYECKOTO JIMLLA.

1. Coennnentble mTaThi AMEPUKH SIBJSIIOTCS €llle OJJHUM
SIPKUM MPUMEPOM MPABOIMOPSIIKA C BLICOKOH CTEMEHbIO JUC-
MO3UTHBHOTO PEryJMPOBaHUs, 0COOEHHO OTHOCHTELHO KOp-
MOpaTHBHOM OTpaAC/M NpaBa.

[Ipexne uem ropoputhb o CLA, BaKHO OTMETHTB, UTO He
Bce CyObEeKTbl CTpaHbl MPHHALIEKAT K aHIVIO-CAKCOHCKOH
tpaauuuu. B uactnocrn Jlynsuana, Hesana u Texac siasttorest
ObIBLIMMH KOJIOHUSIMHU JE€P2KAB C KOHTUHEHTAJbHON MPAaBOBON
CHCTEMOM, B BMJly U€ro 3TH LITATbl He 06JalaloT HCKIIOUM-
TeJIbHLIMH MTPU3HAKAMK AHIJIO-CAKCOHCKOH MPAaBOBOH CEMbH.
(Tosops o CIIIA, asmop bydem umemo 8 8UdY MOALKO
ULMAamel ¢ AH2AO0-CAKCOHCKOL NPABOBOLL CLUCMEMOLL. )

Mrak, 60JbUIHHCTBO LITATOB TOLLJIM 0 MyTH AMCIO3UTHB-
HOTO PEryJMpoBaHUsl KOPNOPATHBHOH OTpac/u TMpaBa, KOH-
KYpUpysl MexKay COOOH 3a JiydlllMe YCJIOBUSI PEerucTpaluu
IOPUIMUECKOTO JiHLA. B TaHHOM comepHuuecTBe 0COOGEHHO OT-
Jumniics wrat JlenaBsp, B KOTOPOM CyObEKThI X035HCTBEHHOH
JeSITE/IbHOCTH TTOJIYYHJIH TIPAKTHYECKH TTOJIHYI0 aBTOHOMHIO.

Ha ceroansitinuii genb B CHIA HeT HUKakux TpeGoBaHUM
K MHHUMaJIbHOMY pasMmepy ycTaBHOro kanutasga. CraGuJb-
HOCTb TpaXkJIaHCKOro 060poTa B IAHHOM TpaBonopsiike ooe-
CTIEeUMBAETCS APYTHMH METOIAMH.

Ormena naHHbIXx TpeGOBaHWH CBsi3aHa, TPEXKIE BCETO,
¢ npuHsaTHeM MoJepHU3HMPOBAHHOTO MOJIEJILHONO 3aKOHa
o komMepueckux kopropaiusix (Revised Model Business
Corporation Act — RMBCA). B 1979 rony. Bousibiuasi uactnb
IITATOB MPUHSAIA JaHHYIO pechopmy.

JlaHHbBI aKT, paccMaTpUBAeMblil ¢ TOUKH 3PEHUS IKOHO-
MHUECKOH LIKOJIbI [TPaBa, CTaJl EPBbIM I11aroM Ha TMyTH K Mpo-
THBOCTOSIHMIO B JAHHOM BOIPOCE JIBYX MPABOBLIX CEMEH, 0CO-
OeHHO B OTHOLLEHUH KpUTHKK BTopoii iupexTusbl EBpocotosa.
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CnpaBeynBo 3anartbest BorpocoM: «Kak nponcxomut obe-
crieyeHue CTabMIILHOCTH IpaxKaaHcKoro obopota 6e3 Tpebo-
BaHWH K HAJIMUKIO YCTABHOTO KanuTaa?»

Wrak, kmodeBoit pyHkiued kanurana komnanuu 8 CIIA
SIBJISIETCA HE CTOJIbKO 3allliTa KOHTPAreHTOB, CKOJIbKO Orpa-
HHUYEHUEe pacripelle/ieHus ee umyllectBa. basoBoe npaBuio
3J1eCh 3BYUMT TaK: « Pacnpedenrerue unyuiecmsa KOMnanuu
He J0AJCHO npesbluiams ee npuboLiv» («Distributions not
to exceed profits»)

3aliuTa KOHTPareHToB ocylllecTBiaseTcss GoJiee THOKUMU
crioco0aMH, B YaCTHOCTH JIOTOBOPHBIMH cpenctBamu. Cama
KOMIaHUs MBICJUTCS Kak «nexus of contracts», To ecTb Kak
COBOKYIHast B3aMMOCBSI3b KOHTPAKTOB.

Bwmecre ¢ Tem, npasonopsiiok CIIA ycuaupaer cyGeu-
JIHAPHYIO OTBETCTBEHHOCTb MIH3KMEHTA KoMaHuu. bBosee
JIETaJIbHOMY M CTPOTOMY PETYJMPOBAHHUIO TOMJIEKAT HOPMbI
0 HECOCTOATENILHOCTH ¥ GaHKpoTcTBe. CyJibl B CBOIO 0Uepe/lb
AKTMBHO TIPUMEHSIOTCS KOHIUEMIMIO CHATHS KOPMOPATHBHON
ByaJsiu (piercing of corporate veil). [9, ¢. 77]

OTe/bHOrO BHUMAHMS 3aC/y?KUBAET CHCTEMA TPOBEPKH
COCTOSIT@IbHOCTH KOMIaHHH «Solvency test», kotopas
npeacTaBasier co00H CHCTEMY MOCELYIONIEr0 KOHTPOJIS OT-
HOCHTEJILHO MPEBbILIEHHS YHCTBIX aKTHBOB HaJl 3a/10/2KEHHO-
CTbIO FOPHIUUECKOTO JIHLIA.

[To mMHeHHIO aBTOpa, Takol croco® obecrieueHus niate-
JKECroCcoOHOCTH KOMMaHUM KpaikiHe 3ddekTHBeH, Tak Kak
CHHKAET TPAH3aKUMOHHbBIE H3/IEPXKKH, KOTOpble CBSI3aHbl
C CYLIECTBOBAHHEM TPEOOBAHMH K MHHMMAJbHOMY pasMepy
YCTaBHOTO KanuTaJa.

[TopBoisi MTOT JAHHOW 1I€MOYKe pacCyIeHHH, aBTop
CMEUIUT OTMETHTb, YTO MPABOMOPSIKH aHIVIO-CAKCOHCKOIO
npasa GoJiee NpUBJEKATENbHbI C MO3ULMI CO3IAHUS IOPUIIU-
YECKHUX JIML, TaK KaK 3aKOHOJATe/b MPAKTHUECKH TTOJHOCTbIO
OTMeHUJT TpeGOBAaHUA K MHHHMAJbHOMY pa3Mepy yCTaBHOTO
KanuTana, 00ecneunB MpH 3TOM COKpallleHHe M3IEPKEK MO
CO3JIaHHUIO U BEJICHUIO KOMITAaHUSIMH CBOEH NE€ATENLHOCTH.

OnbIT 3apy0eKHBIX CTPAH U POCCHIICKUI MPaBOMOPSAOK

Bbilie Obl1a 000CHOBaHA HECOCTOSITEBHOCTb MJEH, CO-
IACHO KOTOPOH YCTaBHBIH KamuTaJl CJeLyeT paccMaTpUBaTh
B KauecTBe YHHBEPCAJNLHOTO CPEACTBA oOecneueHusi mnpan
KOHTPAreHTOB I0PUANYECKOTO JIH1IA.

Tem He MeHee, B HayuHOH cpejie HE YTHXAKOT CMOPbI O TOM,
KaKOH BEKTOD PA3BUTHsI J0JUKEH BbIOPATbh MPaBOMOPSIOK:
Y2KECTOUNTb TpeGoBaHUsl K (hopMe OMIaThl ¥ MUHUMAaJbLHOMY
pa3Mepy yCcTaBHOro Kamutasa, Jubo cejaTh peryJnpoBaHue
6oJiee JIUCIIO3UTHBHBIM, 0OECTEUMB TEM CAMbIM XO3SIHCTBY-
IOLHUX CyOBeKTOB OOJbLICH aBTOHOMHEH M MO3BOJMB PbIHKY
CaMOOPTaHU30BaThCA.

MHorue BbIIAIOLIMECs] IOPUCTbI KaK OTEYeCTBEHHOrO, TaK
1 3apyOexKHOr0 NMPaBOIOPSIKOB OTCTAUBAIOT MAEI0 HeoOXO-
JIUMOCTH MOBBILIEHUS TPeOOBAHHH K MHHUMAJbHOMY pasmepy
YCTABHOTO KaruTtaja. B uacTHOCTH, KOHLENUMeH pa3BUTHS
TpaKIaHCKOT0 3aKOHOIATEe/ILCTBA MTPelyCcMaTpHBaeTCs

Ocob6oro BHUMaHUsI 3acayKMBaeT MHeHHe EBrenust Asex-
ceeBnya CyxaHoBa, MPHEPKUBAIOLLETOCS TO3ULIMH, COIVIACHO
KOTOPO# NPEIoJaraeTcs mocTeneHHoe yKeCcToueHue peryJiu-

pOBaHMsl JAHHOTO HHCTUTYTa B LieJIs1X obecredenust Ge3onac-
HOCTH y4acCTHHKaM rpaxnaHckoro o6opora. E. A. CyxaHoB
NPUBOJUT NPUMEP HEMELIKOTO MTPABOTNOPSIKA, B KOTOPOM Hjlest
OTMEHbl MHHUMAJILHOTO YCTABHOTO KanuTa/ja BCTpeuasa BO3-
pazkeHwust, TOXOAMBIIINE 10 TAKOH CTENEeHH, UTO ee MPUPABHSIN
K MHEHHIO YeJIOBEKA, KOTOPbIH, YBH/EB HA X0JI0/1€ CMIOPTCMEHA
B HUKHEM OeJibe, MPENJIOKUI CHATb M 3Ty OAEXKIY, TaK Kak
oHa He corpeBaja. [9, c. 74]

EBrenunii AniekceeBuu MpUBeN JAHHBIA NPUMEP IS TOTO,
4TOOBI MOAUEPKHYTh HECOCTOSITENIbHOCTh PACCYXKJIEHHH, MPH
KOTOPBIX TIPY KOTOPBIX TpeJiaraeTcsi yrnpasiHuTb MHHH-
MaJsibHbIH pagmMep YCTaBHOTO Kamurasa B BULy TOTO, UTO OH He
BBITOJIHSIET CBOEH 0OecrneunTe/IbHOW PyHKIMH.

[IpencrapJsiercsi, 4To NMOAOOHbBIN MOIXON, KaK yKe ObLI0 OT-
MeUEHO BblllE, ABJSETCH HE TOJIbKO M HE CTOJIbKO MHEHHEM OT-
JIeJIbHO B3ITOTO I0PUCTA I JaKe orpe/iesIeHHOro cooOlliecTBa
MPaBOBEIOB, CKOJIBKO 0COOEHHOCTBIO MPABOBBIX chcTeM. Cocy-
LLIeCTBOBAHHE aHIVIO-CAKCOHCKOH M POMaHO-repMaHCKol Mpa-
BOBBIX CEMEH 3a4acTylo COMPOBOXKAAETCSI CIIOPaMH O TOM, T71€
peryJiMpoBaHue Jiyylle U paudoHa/bHee, YeM OIbIT yCIellHee.

Kax npaBwio npaBoMopsiikKH OPHEHTHPyeTCs Ha Mpak-
THUKY T€X CTPaH, KOTOpble MPUHAIEKAT K UX IPABOBOH CEMbe.
Onnako, Kak OblJI0 TOKA3aHOo Bbllle, IM0OaMM3alus, 3aTpo-
HyBIIAsl U IOPUANYECKYIO Cepy, pasBUTAET IPaHULbI U Tie-
pemeliaer okHa OBepTOHA B CTOPOHY BO3MOXKHON peLenimH
AHIJI0-CAKCOHCKOrO OMbITa.

ABTOp CUHTAET, UTO POCCHHCKHUE MPABOMOPSIOK HE JIOJXKEH
MOBbIIATHL TPeOOBAHUSA K PACCMATPUBAEMOMY HHCTHTYTY, TaK
KaK 3TO He OCTAaHOBUT HEJ0OPOCOBECTHHIX aKTOPOB PhIHKA, HO
co3JiaeT KoJloccasibHble 06peMeHeHHs /151 OPSIOYHBIX X0351H -
CTBYIOLLIMX CyOBEKTOB MJIH TeX, KTO TOJILKO BBIXOJUT Ha PbIHOK.

[Ipu mnoBbilenun 6Gapbepa Ha BXOJ J06POCOBECTHbIH
cyObeKT: 1) GyleT BbIHY:KJIEH COKPAaTHUTb CBOIO JIOXOJHOCTh
BBMJly BO3POCIIMX 0OpeMeHeHHH; 2) 0TKa3aTbCsl OT HCMOJb-
30BaHUsI KOPMOPATUBHOH (hOPMbI JIEATEILHOCTH; 3) HE BbIXO-
JITb HAa PBIHOK BOBCE JINOO MPEKPAaTUTh CBOIO JIEATENBHOCTb.

Bwmecre ¢ Tem, npecTaBJisieTcsl, YTo TaKOH BICOKOH LEHOH
He OyJeT JOCTUIHYTa IVIaBHasl Lieslb 3aKOHOJATE/Isl, TaK Kak
HE0OPOCOBECTHBIE AKTOPbI CMOTYT TaK WJIM HHaYe 0OOUTH 3a-
KOHOJ/IaTe/IbHbIE TIPEITUCAHUS U TPOJIOJIKUTh HCTOJIb30BaHHE
KOPIOpaTUBHOK (OPMBbI JIJIst CBOMX LeJIEH.

[ToxBoast utor, aBTop paboThl AeNAET BLIBOL O HEOOOCHO-
BAHHOCTH TMOBbILLIEHUST TPeGOBAHUH K MHHUMAJbHOMY pas-
Mepy YCTaBHOINO KanuTaja Kak 3aBeIOMO He0CTaTOYHOTrO.
[IpencraBasiercsi Gosiee 1ejeco0Opa3HbIM JaTh PbIHKY ca-
MOOPraHU30BaThCsl MJIM K€ BBECTH HHble MeTojibl obecrie-
YyeHHs1 cTabUIIbHOCTH IPaxkaHCKOro 060poTa, He cosjatoLlue
CTOJILKO Cepbe3HbiX 6GapbepoB BXOJAa Ha PbIHOK M BO3MOXK-
HOCTH BejieHHs1 OM3Heca.

3akaioueHue

B nanno#i pabote Oblia paccMOTpeHa CyLIHOCTb MHHHU-
MaJIbHOTO pa3Mepa YCTAaBHOTO KaruTaja W MpHiHHA ero mno-
SIBJIEHUS U BIMIOJIHSIEMble UM (DYHKIMH, KAK BHYTPEHHHE, TaK
W BHEIIIHHE.

[IpuBesieHbl TP OCHOBHbIE KOHUENUMH (DOPMHUPOBAHHUS
paccmaTpuBaemoro uHctutyta. O6GOCHOBaHA HECOCTOSITEJb-
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HOCTb Ha CETOJHALLIHHUI JIeHb UMYLIECTBEHHO! KOHLRMIUH Ha
npuMepe H3MEHEHHUs YCTABHOTO KaluTaia.

[IpoBeneH cpaBHUTE/NbHBIH aHaNU3 paccMaTpPUBAEMOTO
MHCTUTYTa W Bollpoca o0ecriedeHHsl CTabUIbHOCTH paK1aH-
cKoro o60pota Ha IlpuMepe JBYX [IPaBOBbIX CeMeli: aHIVIO-CcaK-
COHCKOH M poMaHo-repMaHckol. CresiaHbl BbIBOJbI OTHOCH-
TeJIbHO OT/EJIbHBIX MPABOMNOPS/KOB U IPHUBEIeHA HX KpaTKas
XapaKTepUCTHKA.

ABTOp sBJISIETC CTOPOHHHKOM LLIKOJIbI 9KOHOMHUYECKOTO
aHaJM3a IpaBa M notomy pabora Oblla HanucaHa ¢ MO3ULIUH

Jlutepatypa:

COKpallleHHsl TPaH3aKIMOHHBIX HM3JIepXKEK M CO3/IaHusl Hau-
6oJiee GJIATONIPUSITHOTO JIJIsl BeleHHst Gu3Heca KJIMMaTa.

Bbut nposenen ananua poccuiickoro npaBonopsiika U 060-
CHOBaAHa HECOCTOSITE/ILHOCTb MOBbILLIEHHST TPeOOBAHUH K MHU-
HUMaJIbHOMY pa3Mepy yCTaBHOTo KanuTasa. B pabore takxke
Oblia TpeayioyKeHa Hjest ero MoJHOH OTMEHbl W BBEIEHMS
HHBIX MeXaHU3MOB obecrieueHust CTaOUJIbHOCTH TpaxkaH-
ckoro o6opota ¢ 0oJiblllel CTeNeHbl0 aBTOHOMUU XO35IACTBY -
I01UX CyOBHEKTOB U pacliupeHrueM cdepbl JTUCIMO3UTUBHOTO
peryJpoBaHus.
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I IpH pacc/ieloBaHUK  KOMITbIOTEPHBIX ~MOLUEHHUYECTB
B CHUJY CreUuupUKH TPeCTYNIeHHs] TPOU3BOJACTBO J0-
npoca o6J1aj1aeT J0CTaTOUHOH CI0KHOCTBIO.

Jlonpoc no yronoBHbIM ie/1aM 0 MOLIEHHUYECTBAX B chepe KOMMbIOTEPHOW
UH(OpMaLUmK: BONPOCHI TEOPUMN U NPAKTUKM

Ynutun Makcum AHppeeBuy, CTyaeHT
CapaTtoBckas rocyfapcTBeHHas puanyeckas akagemus

B chepe KomIbloTepHOil HH(OpMalmu. B cuiy ykaszaHHoi
crielipruKY BO3HUKAET HeOOXOIUMOCTh B YUaCTHH B I0MPOCAX
CTELUAJHUCTOB.

Ha BeIGOp TakTHKM J0Tpoca B LEJOM, a TaKKe orpese-
JIEHHBIX TAKTHUECKHUX MPHUEMOB OKAa3bIBAIOT BJUsIHHE OGBHEM
UH(MOpPMAIIMM O COBEPIIEHHOM MPEeCTYIJIEHHH, OTCYTCTBHE
y 60JIbLLIMHCTBA cJle[loBaTesieidl HeoOXOAUMOro oObeMa 3HaHU

Bwmecre ¢ TEM, IPUBJICHEHHUE CIICLHAJTUCTA MOXKET ITOBJI€Yb
CO CTOPOHBI AOTIpaliiBA€MOro COIMPOTHUBJIEHHUE. HOCJIEILHI/IfI
Ha4yMHAeT OCO3HaBaTh, UTO Yy CJie/loBaTe/isi OTCYTCTBYIOT Heo0-
XOJHMMbIe 3HaAHHs B IIaHHOfI chepe, 0 crocob6ax U 0COOEHHO-
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CTSIX COBEPLUIEHHST KOMITBIOTEPHOIO MOLIEHHUYECTBA C YHETOM
MCIMOJIb30BAHHbBIX TPECTYNHUKOM TEXHMUYECKHX BO3MOKHO-
CTell M MPUMEHEHHBIX TEXHHYECKUX CPEICTB. DTO MPUBOAUT
JIOTIPALLIMBAEMOTO K CTOHKOMY YOEXKIEHUIO B HEKOMITETEHT-
HOCTH CJIe/IoBaTe/Isl B IAHHOM BOMpOCe.

Ellle o1HUM apryMeHTOM MPOTHB MPHUBJIEUEHHS K YUACTHIO
B JIONIPOCE CIIelHaiicTa BhICTyNaeT TOT (haKT, TpHUBJIeYeHHe
K JI0NPOCY JOMOJHUTENbHBIX Y4aCTHHKOB, OTPULIATENbHO CKa-
3bIBAETCS HA YCTAHOBJIECHUH MCHXOJIOTHUECKOTO KOHTAKTA.

AHa/u3 CJIeICTBEHHON W CyneOGHOH MPaKTHKH, [pOBe-
JICHHBIH HAaMH, a TaKXe WHTEPBLIOUPOBAHHWE COTPYAHHKOB
NPaBOOXPAHUTENLHBIX ~ OPraHoOB, TIPUHHMABLIMX — ydacTHe
B pacc/e/IOBAaHUH YTOJIOBHBIX JIe] HCCJIeyeMOol KaTeropuH,
BBISIBJISIET HEOJHO3HAUHOE OTHOLIEHHE MpPaBOOXpaHUTesEeH
K paccmatpuBaemoli npobaeme. Tak, ecan 50 % omnpo-
IIEHHBIX PECTOHJIEHTOB YKasajiM, 4TO TPHUCYTCTBHE CIIElH-
anucra B cepe KOMNbIOTEPHOH HHAOPMALMH CKA3bIBAETCS
HeraTHBHO Ha Mpoliecc jonpoca, To 44 % yKasaJd, 4To MnpH-
CYTCTBHME TAKOro CIELHaNUCTa BJAUSIET MOJOKHUTENbHO, a TaK
JKe M Ha YCTaHOBJIEHHE MCHXOJIOMHYECKOr0 KOHTAKTa MEXKIy
JIOTIPALLMBAIOLIMM U JIOTIPALLIMBAEMbIM M0J03peBaeMbIM (00-
BUHSIEMbIM ), H OCTaBLIKecst 6 % pecronIeHToB 3aTPyHU/INCh
OTBETUTb Ha JAHHBIH BOTIPOC.

CTOUT OTMETHTb, YTO Pe3yJbTaThl HAIIEro ornpoca Mo4TH
aHaJIorMuHble JIAHHBIM Jpyroro uccaenoBatens. [1, c. 61].

[Ipaktuueckue paGOTHHUKH, TTO3UTHBHO OLIEHHUBLIHE MPH-
BJICUEHHE CMELUANUCTA K yUACTHIO B JIOMPOCE, OTMETUJIH, UTO
B JJAHHOM CJIyuae CJel0BaTelb MOXKET TOJNYYHTh TpeOyeMyio
€My KOHCYJIbTallMI0 HEMELJIEHHO, He MpepbiBasi 10Mpoca. DTo
CrnocoOCTBYET YSICHEHHIO OpyAMH W criocoba COBEpLICHHS
NpecTynIeHUs, ero MexaHuama, HHbIX ocobeHHOoCTH. [To nx
MHEHHIO, B JAHHOM CJlydae J0MpalliBaeMblii OCO3HAET, YTO
MONBITKM BBECTH CJEACTBHE B 3a0Jy’KIEHHE, CKPBITh Ka-
Kyl0-J1M100 HH(OPMALMIO CPa3y CTAHOBATCSH OYEBHIHBI /IS
crelyaJsncTa u, COOTBETCTBEHHO, JIsl CeI0BATeNs, B CHIY
4ero JIoNpalvBaeMblil OTKA3bIBAETCS OT HJEeH OKa3blBaTb
MPOTHBOJICHCTBHS U HAUMHAET 1aBaTh IpaBAUBbIe MOKA3aHHUSI.

KapnunaibHo MHble apryMeHTbl NPOTHBHHUKOB IpHUBJE-
YEHHUs CcreuuasucTa K ydyactuio B jgornpoce. OHU moJaraior,
UTO, €CJIM CJIEIOBATEIb TOJyYaeT OT ClelHaIUCTa KOHCYIIb-
TAlMIO HEMOCPEACTBEHHO B XOJie JIONPOCa, U3 COAEprKaHUs
JIAHHOHM KOHCYJIbTAallMK (BOTMPOCOB CJIE/IOBATENEH, OTBETOB
crienualueTa), lonpaliuBaeMblii MOHUMAET, HACKOJIBKO KOM-
NeTeHTeH c/lefloBaTesb B JAHHOM BOMpPOCE, a TakxKe crielua-
JIUCT, (DOPMUPYET COOTBETCTBYIOLLYIO MO3ULUIO HCXOS U3 CO-
JIepsKaHUsl OTBETOB ClElHAJIHCTa.

B tom ke ciydae, Koraa cienoBaTesb pepbiBaeT J0Mpoc
MOJI03PEBAEMOr0 U KOHCYJILTHPYETCS CO CMelHaJuCTOM Ha-
e/liHe, y T10[03PEBAEMOr0 HMeETCsl JIOMOJHUTENbHAs BO3-
MOXKHOCTb ellle pa3 Bce OOCYIUTb CO CBOMM 3aLIUTHHKOM
OTHOCHUTEJbHO H30PAHHOH TTO3ULIMH, MOATOTOBUTLCS K aKTHB-
HOMY TIPOTHBOJEHCTBHIO CJIEIOBATE/sS, OMPENEIHB MyTh Ta-
KOTO TIPOTMBOJEHCTBUSI U MOJATOTOBUB CPEACTBA MO €ro pea-
auzaiuu 2, C. 60].

PaccmartpuBaemasi cuTyaldsi, KOriaa y A0MpaliMBaeMoro
C y4yacTHEM CIeLMaJuCTa MOXKET CJIOXKHMTbCS HeraTHuBHast

MO3ULUSA 110 OTHOLICHHIO K CJIOBATe/0, HMeeT MeCTO He
TOJIBKO MPH Jlonpoce nojpo3peaemMoro. OHa MoxKeT BO3HHK-
HyTh M B CHTyallUH, KOIJla MPOM3BOJAUTCS JOMPOC TeX CBH-
Jletesiedl W MoTepreBUInX, KOTOpble HACTPOEHbl 0Ka3aTh CO-
JeicTBre paccienoBatuto. Hasnnune y HUX onpeneseHHbIX
3HaHWH B cdepe KOMMbIOTEPHBIX TEXHOJOIMH, O TEXHHU-
YeCKHX YCTPOHCTBAX M KOMITbIOTEPHO-TEXHHUECKUX CpeJl-
CTBaX, crneuuduku HUX (YHKUMOHHPOBAHUS, XOTs Obl Ha
YPOBHE YBEPEHHOT0 [10J1b30BATE/Is TIPH OTCYTCTBUH TAKOBBIX
3HaHWUH Y JIMLA, OCYLIECTBJISIIONIEr0 pacc/ie/oBaHue, Cro-
coOHO c(hOPMHPOBATh OTPHLIATENLHOE OTHOLIEHHE K HEMY
Kak K npoceccronany cBoero aena. Kpome Toro, y 1aHHBIX
JILL MOXKET CJIOZKHMTBCS 00l1llee MPeACTaBJIeHHe O HeCnocoo-
HOCTH MPaBOOXPAHUTEIbHBIX OPraHOB OOBEKTHUBHO pacciie-
JIOBaTh HCCJelyeMble MOLIEHHHYEeCTBA B cdepe KOMIIbIo-
TepHOH MH(OPMALMH, UTO OCOOEHHO XapaKTePHO /sl TaKHX
Y4aCTHUKOB CYyAOTIPOHU3BOACTBA, KaK MoTeprieBllne. YKpe-
MUBILUCH B CBOEH MO3UILIUKM O TOM, UTO Y CJI€I0BATENs OTCYT-
CTBYIOT HEOOXOJMMble 3HAHHSI B TOH cdepe, B KOTOPOH OH
MPOM3BOJUT pacc/eoBaHue, MOTepreBIIHi HacTpauBaercsl
Ha TO, YTO MpecTyrnJyieHue He OyleT pacKpbiTO, BMHOBHBIH
He ToHeceT HakazaHWs W yulepb emy He OyleT BO3MelleH,
B CHJIy Yero y Hero I0JIHOCTbIO [1ponajaet xejaHue COTpy/-
HMYATh CO CJECTBUEM, a jlaua MoKa3aHUi BOCIPUHUMAETCS
KaK oOpeMeHHTebHast 0093aHHOCTD.

[Ipu ycraHoOBJIEHHM TICHUXOJOTHUYECKOTO KOHTAaKTa I10-
Jno6Hasi 06CTAaHOBKA HETraTHMBHO MOBJHUSIET HA JorpallinBae-
MOT0. DTO MOXKET TMOBJIeUb YTPATy CBEJIEHUH, HMEIOIIHUX 3Ha-
YeHHe /151 PACC/IELOBAHUST UCCIelyeMblX IPECTYIIEHUH.

C ydyeToM H3JIOXKEHHOTO [10JlaraeM, YTO HE3aBUCHMO OT
MPOLIECCYaTbHOTO TOJIOXKEeHHUS, JIOMPAIIMBAEMOro 10 Ae1aM
Ucc/IelyeMol KaTeropvu, MPOU3BOJCTBY J0Mpoca J0JKHA
NpeJILecTBOBaTh AKTHBHAsl  TOJrOTOBH-
TeJbHass paboTa. B oTiiMuMe OT HHBIX KaTeropuil mpecry-
MUIEHUH, TPU paccyieloBaHHM MOLIEHHUYECTB B cepe KOM-
NbIOTEPHOH HHGOpPMALMK, JAaHHAs TMOArOTOBKA oOsajgaer
BaxKHOH cnietndukoit. [ToMumo uceeoBaHus JaHHbIX O JIMY-
HOCTH JIONPALIMBAEMOTr0 JIMLA, BbISIBJICHHS YepT €ro Xapak-
Tepa, MoAroToBKa JI0/2KHA [yOOKO 3aTPAarnBaTh TEXHHUECKYIO
CTOPOHY KOMIBIOTEPHOTO MOIlIEHHHYEeCTBa, aHajW3 M 0Co-
OeHHOCTH (DYHKIIMOHUPOBAHUS CPEICTB U METOJOB, HCIMOJIb-
3yeMbIX JJIS1 COBEpIIEHHUsT MPeCTyIJaeHHs], 0COOEHHOCTH HX
peasu3alMu M NPUMEHEHHsl, TOHUMaHHe MeXaHH3Ma CJIe/lo-
06pa3oBaHusl.

[ToslaraeM BO3MOXKHBIM TPELJIOKUTb Takylo (hopMy MOJ-
FOTOBKH K JIOTIPOCY JIMIL MO MOLIEHHHUYECTBaM B cepe KOM-
NbIOTEPHOH HH(OPMALMH, KaK «pereTHILHUs J0Tpoca», Te
CrelraNucT OT MMEHH JIONPalluBaeMoro OTBevyaeT Ha BO-
npocbl canegopareds. Takum 06pa3oM, MoxKeT ObITb CMOJIE/H-
poBaHO GOJBUIMHCTBO CHTyallUH, KOTOpPble MOTYT BO3HHKHYThb
B XOJle JIoNpoca, W CJeloBaTelb, MpeBapUTeIbHO MOJYYHB

CylieCTBeHHas

BCE pa3bsICHEHUS OT crieluasucra, Gyaer NoHUMaTh, Kakde
BOIPOCHI CJIEyeT 3aaBaTh JA0MpPalIiBAeMOMY B OTHOLIEHHH
OT MO3HUILIMHK MOCJEJIHETO, OT OTBETA HA NMPEJbILYLLIMH BOMTPOC.
Kpome Toro, mMbl rnoJiaraem, 4to Takue «peneTHLHu» J10-
npoca 1e/ecoo0pasHo NPOBOAUTL B paMKax 3aHATHH 10 CJy-
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JKeOHOH NOJArOTOBKEe COTPYAHHMKOB CJIACTBEHHBIX MOApa3/e-
JIEHUH € y4acTHeM CIeLMaJuCTOB B 06/1acTH KOMIBIOTEPHOH
vH(opMallMi. B xofe Takux 3aHATHI c/1e0BaTen J10JKHbI
MBITaThCST CPOPMYJIUPOBATH BOMPOCH K PA3JMMUHBIM ydacT-

Jlutepatypa:

HHKaM CJIICTBEHHBIX JEHCTBUI B 3aBUCUMOCTH OT MNpeio-
YKEHHOH UM (habyJibl COBEPLIEHHOTO [TPECTYI/IEHHS], BBIICHUTD
AJTOPUTM TMOCTAHOBKH BOIPOCOB, MOJYUHTb HABBIKH BbISIB-
JICHHUS JIOKHOCTH B MTOKA3aHUSIX.

1. Kosomnnos, B. B. onpoc u ydacte B HeM CIeLHa/NCTa TPH Pacc/e0BaHHH MOLIEHHHYECTBA B chepe KOMIIbIO-
tepHoit uudopmatun // Bectnuk MIOY. 2015. Ne 1. ¢. 61.

2. Ananosbckasi, A. M. Oco6eHHOCTH TAKTHKH JOMPOca MOA03PEBAEMOr0 MO JIeJMaM O XUIEHHSX JEHEKHDbIX CPEICTB
¢ s/1ekTponHbIx cuetos // Bectunk TamGosekoro ynusepentera. Cepusi: [TosmTuueckne nayku v npaso. 2015. Ne 3

(3). c. 60.

06cToATeNbCTBA, NOANEKALYME YCTAHOBNEHUIO NPYU Pacc/ief,OBaHMM MOLIEHHMYECTBA
B chepe KOMNbIOTEPHOM MH(OpMaLMK

Yautun Makcum AHppeeBuy, CTyAeHT
CapaTOBCKaﬂ rocyfnapcCreeHHas ropuanyecKkas akagemmna

Bnpouecce paccyieioBaHust cliefoBaTeNb J0JDKEH ycra-
HOBUTb OOCTOSITE/IbCTBA, MOJVIEKALLME J0KA3bIBAHHUIO,
opueHTHpYsicb Ha ycraHoBsieHHbIH cT. 73 YIIK P® nepe-
YeHb. Y2Ke TIPOCToe 03HAKOMJICHHE C HUM T103BOJISIET KOHCTa-
THPOBaTb, YTO OH HOCUT aOCTpaKTHbLIA xapakrep. st Toro,
4TOOBI ONpeneanTb, Kakue 00CTOSITebCTBA MOJIeXKaT ycra-
HOBJIEHHIO, He0OXOMMO 06paTuThes K crathe YK PO, yera-
HaBJIMBAIOLLEH OTBETCTBEHHOCTb 3a COBEPLUEHHOE T1pecTy-
nuienue. Vsyyenue aucno3uuyu cratbi, KBaMQULKPYIOLIHX
NPU3HAKOB T03BOJISIET ONPEIeNUTh H60Jiee KOHKPETHbIH nepe-
ueHb, 06CTOATENLCTB, TOMJIEKALINX J0KA3bIBAHUIO MPH pac-
CJIeIOBAHUH YTOJIOBHOTO JieJia.

Opnnako Mcrnosib3oBaHKWe OMUcaHus crnocoba CoBeplleHHst
npectynieHusi, 3akpernyeHsoro B YK P®, He nospossier pe-
LIMTb MHOTHE 3aJla4yl, CTOSILIME Tepejl opraHamMu NpeiBapu-
TeJbHOTO paccienoBanusi. Tak, HanpuMep, B COOTBETCTBHH
co cr. 159 YK P® molieHHHUECTBO MpeacTaBisieT co00k Xu-
11I€HHe Yy?KOTO UMYILLECTBA WK TproOpeTeHne rpaBa Ha HMy-
11IeCTBO TyTeM oOMaHa HWJH 3J0yrnoTpebseHHst JOBEpUEM,
c/Ie/10BaTesIbHO, VISl TOTO, YTOObl YCTAHOBUTbL COOBITHE Tpe-
CTyIJIEHUs] HEOOXOIMMO J10Ka3aTh, YTO UMEJIO MECTO U3bSITHE
Uy>KOTO HMYLLIECTBA WK PHOOPETEHUE NpaBa Ha Yy»Koe UMy-
IeCTBO C HCIOJb30BaHHEM OOMaHa WM 3J10ynoTpedJeHus
JIOBEPHEM.

[Tousitne o6mana u 3soynoTpeb/eHHst JIOBEPUEM JIaHO
B [locranosnenun [lnenyma Bepxosnoro Cyna P®, B coot-
BETCTBMH C KOTOPbIM «0OMaH Kak Croco® COBepllIeHHsT XU-
LIEHUS WM TPUOOPETEHUS IPABa HA UYKOE HMYLLIECTBO MOXKET
COCTOSITb B CO3HATEJLHOM COOOIIEHUH (MpeICTaBIeHNH) 3a-
BEJIOMO JIOJKHBIX, HE COOTBETCTBYIOLIMX JAE€HCTBUTENbHOCTH
CBeJIeHnH, MO0 B yMOJIYaHUH 00 MCTHHHBIX (pakrax, Ju6o
B YMbILIJIEHHBIX J€HCTBUSIX (Hanpumep, B NPeLoCTaBJIEHHH
hanbCcUPUIHPOBAHHOTO TOBAPA HJIM HHOTO MPEIMETa CIEJIKH,

HCTOJIb30BAHUH Pa3JIMUHBIX OOMaHHBIX MPHEMOB MPH pac-
yeTax 3a TOBAPbI WM YCJIYTH MJIH [IPH UTPe B a3apTHbIE HIPHI,
B UMMTALMH KACCOBBIX PACUETOB W T. JI.), HANPABJEHHbIX HA
BBeJiCHUE BJaJe]blia UMYLLECTBA MM HHOTO JiMlA B 3a0Jy-
KaeHue» (11 2); «anoynorpebeHne JoBepueM MpH MOLICHHHU -
YecTBe 3aK/IOYAETCs] B UCMONB30BAHHH C KOPBICTHOH LEJIbIO
JIOBEPHUTEJIbHBIX OTHOILIEHHH C BJafeNblieM HMYLIECTBA HJIH
MHBIM JIMLIOM, YIIOJHOMOYEHHbIM NPHHUMATh PELleHHs O Me-
pejlaue 3TOro UMYILEeCTBA TPETbUM Jitiam» (1. 3) [2].

Taxkum o6pasom, U yrosoBHOE NpaBo, U pazbsicHenus [lie-
nyma Bepxosnoro Cyna P® nuib B 061X yeprax OpHeHTH-
PYIOT ciiefioBaTess Ha TO, KakHe 0OCTOSITebCTBA MOJIEKAT
JIOKa3bIBAHUIO JJIST yYCTAHOBJIEHHUSI COOBITHSI TPECTYIIEHHs,
B TOM YMCJIE€ U MOLLIEHHHYECTBA.

Tak, Hanpumep, sl 10Ka3biBaHUsi oOMaHa B JEHCTBUSIX
BMHOBHOTO HEJIOCTATOUHO OJIHOTO JIHILb 3asiBJCHUS MOTep-
TeBIIEro, 4To OH Mepeaas CBoe MMYILIECTBO MJM MPaBoO Ha
MMYIIeCTBO MOA BJMsiHHEM obmana. Heobxomumo ycrano-
BHUTb, KaKHE HUMEHHO CBeJIeHHs] UM OB COOOIIEHBI TOTep-
neBlIeMy, B 4eM 3akJ/ioyanachb JOXKHOCTb 3THX CBEICHHH,
BOCIPHHSLJ JIM [TOTEPIEBLUMI 9TH CBEICHHUST KAK COOTBETCTBY-
lolMe JACHCTBUTENbHOCTH, €CJIM BOCIPUHSJ, TO UTO 1aBaJo
eMy JIt TOTO OCHOBAHM$, MOUeMy OH He YCOMHHUJICS B MX HC-
THHHOCTH M T. TI.

Kpowme Toro, netasbHoe ycTaHOBJIEHHE He TTPOCTO crnocoda
COBEpLLUEHHUS MPECTYIJIeHHs], 8 MEXaHH3Ma COBEpLIEHHUS Tpe-
CTYIJIEHUS] HEPELKO JaeT CJIe0BATe/l0 OCHOBAHHUS /sl Bbl-
JIBH2KEHHSI BEpCHil 0 cyObeKTe COBEpLIEHHSs MPeCTyIeHHs,
a UIMeHHO 00 OTHOILEHHSIX MeXK/y MOTePIEeBLINM U BHHOBHBIM,
0 JINYHOCTH BHHOBHOTO, €ro (PU3MUEeCKHUX JaHHBIX, Mpodecch-
OHaJIbHBIX HaBBIKAX, 3HAHHSIX, TICMXOJOTHYECKOM COCTOSTHUH
B MOMEHT COBEpLICHHS MPeCTyIJIEHHs! U T. M. BbliBuxkeHue
NoJ06HbIX BEPCHil CMOCOOHO MOMOYb CJIELOBATE/IO ONpee-
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JIUTb HauboJjiee BEPOSTHbIE HaNpaB/eHHsl MOMCKa MpecTyr-
HHUKa.

Mcxonst M3 AMCNOSULMK U KBAJH(PUUMPYIOLIMX TPU3HAKOB
cT. 159.6 YK PO, ct. 61, 63 YK PO, a takxke cr. 73 YIIK PD
1o JieJlaM 0 MOILLIEHHHYECTBE B chepe KOMMbIOTEPHON UHOP-
Mal{H yCTAHOBJIEHHIO MOAJIEXKAT CIETyIOIINe 06CTOSITENbCTBRA:

1) xaxoe nporpammHoe obecreyeHHe HCIOoJb3yeTcs Mo-
TEepIEeBUINM, KOIJd MU KeM OHO YCTaHOBJIEHO, KTO HMEET JI0-
CTYI K KOMIIbIOTEPAM, Ha KOTOPBIX YCTAHOBJIEHO JaHHOE MPO-
rpamMMHoe obecrieueHme;

2) Kakoe TmporpamMmHoe oGecrneueHre HCMoNb30BAHO
MPeCTyITHHUKAMH, KaKOBBI BO3MOXKHOCTH JaHHOTO oGecre-
UeHHs1, KTO TPELOCTaBUIl UM JJaHHOE KOMIIbIoTepHOe obecre-
ueHue;

3) ¢ HCroJb30BAaHHEM KAaKOTO KOMIbIOTEpa, KOT/a,
B KaKHX LeJIsIX OblJIH OCYLIECTBJEHbI BBOJ, yaajeHue, OJI0KHU-
poBanue, MOIU(HUKALUS KOMIbIOTEPHOH HH(MOPMALMHT 160
MHOe BMeIIaTeNbCTBO B (DYHKIMOHMPOBAHHE CPEICTB Xpa-
HeHUsi, 06pabOTKH HWJIM Mepeaul KOMMbIoTepHOH HH OP-
MalKH WK HHHOPMALMOHHO-TeJIEeKOMMYHHKALIMOHHBIX CeTel
noTeprneBLIero;

4) xakum 00pazoM OblLIO OCYLIECTBJIEHO XMIIEHHE uy-
JKOTO MMYIIeCTBA WJIM MpHOoOpeTeHHe TpaBa Ha uyKoe UMy-
ILIECTBO;

D) Ije HaXoJATCs KOMIbIOTEPbl M MHOE 000pYyLOBaHHME,
JIOKYMEHTbI. TPAHCMOPTHblE CpeACTBA M T. II.,
BaHHbIE B MPOLLECCe COBEPLICHUS TPECTYIICHHS;

6) KOMY HMEHHO MPUUMHEH MaTepHa/bHBIH ylepO: JHLLY,
HEMOCPEJICTBEHHO JIHIL, Ubsl KOMIBIOTEpHAst HH(MOpMALHs
6bl1a TIOIBEPTHYTa MPECTYTHOMY BO3AEHCTBHIO HJIH JPYTOMY
JLLy (Jiam);

7) coBepuIeHO JiM OblJ10 MOLIEHHUYECTBO OJHUM JIHLIOM
WJIH TPYIION JIULL;

8) ecnu TpecTylyieHHe COBEpLIEHO TPYNMoH JHL, TO
KaKOB COCTaB TPYMIbI, KOrja oHa Oblla OPraHH30BaHa, Kem,
C KaKoH 1eJIbI0, IMeJIOCh JIM pacrpeeneHne poJel B Tpymie,
BCE JIM YJIeHbl TPYIIbl ObIJIM OCBEIOMJIEHBI 0 criocobe coBep-
LLICHHUST TPEJICTOSILLETO MPECTYIIEHHUS;

9) UMeJsIo JIM JIMLO, COBEPLIMBIIEe MOLIEHHUYECTBO JIO-
CTYTI K KOMITbIOTEPHOH MH(OPMALIMH, B CBSA3U C UEM, SIBJISETCS
JIU JIAHHOE JIMLO JIOJPKHOCTHBIM;

10) nmenach Jin npeBapuTe/ibHast JOrOBOPEHHOCTD O TOM,
Ha KaKylo CyMMy OyJeT MOXHILEHO UMYLLECTBO, BCE JIM YJIEHDI
TpyINIibl 3HaJd 00 3TOM, BCe Ji OblJH COIIACHbI HA XULIEHHE
MMEHHO Ha 3Ty CyMMY;

11) kakoB  pasmep
yuiepoa;

12) ecin yuiep6 npuuMHEH rpax<JaHuHy, YCTaHOBJIEHHBIH
pasmep yiiep6a cpbiiie 5000 py6., Ho He cBbie 250000
pyO., sIBJISIETCS JIM ISl [TOTEPIIEBLIEro MpUUMHEHHBIH ylepo
3HAUUTEBHBIM C YUETOM MaTepHaJbHOTO MOJIOKEHHS 1oTep-
MeBLIEro U IPYruX IPUAMIECKH 3HAYUMbIX 00CTOSITENIbCTB;

13) rme HaXoaMTCSs MOXUIEHO HMYIIECTBO, BO3MOXKHO JIH
€r0 U3DBSTHE;

14) ecsv HMyLLECTBO yKe pacTpayeHo H €ro U3bsITHE He-
BO3MOXKHO, Ha KakWe LeJH, YTO MMEHHO NpHoOpeTeHo Ha

HCITI0JIb30-

NPUYUHEHHOTO MaTtepuaJibHOro

CpecTBa, A00bITbIE MPECTYIHbIM MyTeM, I[JIe HAXOMUTCS 3TO
MMYLLECTBO;

15) KakoBbI MPUUUHBI U YCJIOBHUSI, CIIOCOOCTBOBABIINE CO-
BEPUIEHUIO NPECTYIIEHHUS;

16) umetorcsi M 0OCTOSITENLCTBA, HCKJIOUAIOLIME Mpe-
CTYITHOCTb M HAKA3yeMOCTb JIEIHUS, CMsirUatolne JU6o OTsAr-
yarolue HaKkasaHue.

To, 4TO HMEHHO 3TH 0OCTOSITE/ILCTBA BXOAST B NIPEMET J10-
Ka3blBaHHsl MO JielaM O MOLIEHHHYECTBE B cpepe KOMIIbIO-
TEpHOH HH(OPMALIUK, MOXKHO TIPOWJIIIOCTPUPOBATL HA MPH-
Mepe OJIHOTO U3 MPUroBopoB 1o cT. 159.6 YK PO.

B npuroBope [lpuroBop ABTo3aBojaCKOro pailoHHOTO
cyna r. Tonpartu Camapckor o6aactu ot 18.06.2018 mo
Ne 1—452/2018 TakxKe BHIHO, UTO MO J€JAM O MOLIEHHH-
yecTBe HEOOXOIMMO YCTAHABJUBATL, KAKHE KOMIIbIOTEpHbIE
nporpaMmbl OblJIM HCMOJBb30BAHbI [ COBEPIIEHHS TIPECTy-
MJIEHUs] HECMOTPS HA TO, YTO U3 MPUrOBOPA CY/IOM JIaHHbIE 00
3THX MPOrpamMMax U3bsATbl, TEM He MeHee CyJl yCTaHOBHJI, UTO
MOLIIEHHUYECTBO COBEPILIEHO HMEHHO B chepe KOMIBIOTEPHOH
MH(pOPMALIMK, COCJANCS Ha MPOrpaMMbl, KOTOpble OblIH HC-
M0JIb30BAHbI.

Anajiornunbie 06CTOSITENLCTBA ObLIH YCTAHOBJEHBI CYIOM
NPy BbIHECEHUU MPUroBopa MojAcyauMoil MuuutaeBoit A. A.
no 4. 3 cr. 159.6 YK PD. [3]

B npouecce cyne6Horo pazdbuparesbeTBa Cyll YCTaHOBHII,
4TO:

1) xuienue ObLIO COBEpLIEHO MYTEM BBOJA, MOAU(HU-
Kaluk KOMIbIOTEPHOH HH(OpPMALMH, BbIPA3UBILIEHCST B TOM,
UTO MOJCYAMMAst, HCIIOJb3Ysl CBOE CJy:KeOHOE MOJIOKEHHUE,
nojxaounsack K Juuesomy cuetry MY MBJI Poccun «9u-
resIbCKOe», ¢ HaXOSILLIMMUCS Ha HEM IeHEeXKHBIMU CPEICTBAMM,
npuHaaexkamMd [TAO «Mera®on», H, yOEIUBIIMCh, YTO
Ha HEM HMEIOTCs JEeHEeXKHble CpPelIcTBa, B MH(OPMALMOH-
HO-OUJIJIMHTOBOH CHCTEME H3MEHWJIa KAaTeropHio KJHMeHTa C
KKPEIUTHBIA» HA «MPEIONJIATHBIA», CTaTyC KJIUEHTa C «Bpe-
MEHHO 3aKpbIT» Ha «JIEHCTBYIOLIMH», KJ1acC KJIUEHTa C «aH-
HYJIMPOBAHHBIA» Ha «KOPIIOPATHBHBIN ».

2) XulueHust OblIM 0ObeMHEHbl eIMHbIM YMbICJIOM, CO-
BeplleHbl B HecKoJibKo 3taroB B nepuon 03.01.2017 mno
29.04.2017 r., no KaxK1o0My U3 3MKM30/10B ObLIO YCTAHOBJEHO
BpeMsi €ro COBepIlIeHHUS,;

3) Cy/ yCTaHOBHJI, UTO cyMMa yuiepba coctaBua 28 853
py0., yiep6 npuurHen [TAO «Meradon»;

4) MOXWILEHHBIMH I€HbIaMHU MOACYAMMAas pacnopsiiujiach
10 COOCTBEHHOMY YCMOTPEHHUIO;

D) MpecTynJeHue MoACyAMMas COBEPLINIA O/IHA;

6) mnpu onpesesieHHH Mepbl HaKa3aHWs CyJ yues Jiud-
HOCTb 0OBUHSIEMOH. HaJMYHe CMATYAIOLIMX HaKazaHue 06CTo-
SITEJIbCTB, TAKHX KaK MIPU3HAHHE BUHBI, pacKasiHue, akTHBHOE
Cr0COOCTBOBAHWE PACKPBITHIO M PaCC/eI0BAHUIO [1PeCTy-
nuieHust, 106pOBOJIbHOE BO3MEILIEHHE TPUUMHEHHOTO MaTepH-
aJIbHOTO yliep0a, COCTOSHUE 3I0POBbS MOJACYAUMON U UJIEHOB
€€ CeMbH, TMOJIOKUTENLHYI0 XapaKTePUCTHKY TTOACYAUMOK MO
MECTY XKHMTEJbCTBA U MPEKHEMY MeCTy paGOThI.

[TonBosst UTOr PacCMOTPEHHIO BONPOCA OTMETHM, 4YTO 06-
CTOSITE/IbCTBA, MOJJIEXKALLME YCTAHOBJEHHIO B Ipoliecce
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paccyieloBaHusi OTIeNbHbIX BHJIOB TPECTYIJIEHHH BXOIUJIN
B CTPYKTYPY YaCTHBIX KPUMUHAJUCTUUECKUX METOJIMK pacciie-
JIOBAHUSI OTJIEJILHBIX BUJIOB MPECTYIJIEHUIH TPAKTUUECKH C Ha-
yaJjia ux paspaboTku. 3HaHue STHX 0OCTOATENLCTB MO3BOJSAET
opraHaMm MpeIBapUTeNbHO paCC/eoBaHUsl Ha 3Tane Mpes-
BapUTEJLHON MPOBEPKH 3asiBJIE€HUH M COOOIIEHUH O MpecTy-
MJIEHUSIX YCTAHOBUTH HaJIMUHe OCHOBAHUS JIJIsT BO3OYK/IEHHUsT
YTOJIOBHOTO JIeJ1a, a 1ocJjie ero Bo30yK/ieHHsl BbIIBUHYTh HaHU-
6oJiee BEpOSITHbIE BEPCHU U COCTABUTD TJIaH PacC/ieloBaHUs.
B camom o61iem Buie onpeeuTb 06CTosITebCeTBa, Mol
JieXKalye yCTaHOBJIEHHIO 110 YTOJOBHOMY JIeNTy, BO3MOXKHO Ha

Jlutepatypa:

ocHoBe aHasu3a c1. 73 YIIK P® u nucnosunmu cratb Oco-
6ennoit yactu YK P®, npenycmarpuBaioiiieil oTBeTCTBEH-
HOCTb 32 JIAHHbBIN BUJL TPECTYITIEHUH.

Jlns pelieHns 3a7ay, CTOSLIMX Tepe OpraHaMH TIpejiBa-
PUTENILHOTO pacc/ieloBaHUst, HeOOXOMMO YCTAaHOBJIEHHS Psijia
00CTOSITE/ILCTB, HE BXOJSIINX B PEIMET JI0Ka3bIBAHHS.

Pagpabotka mnoJiHOro mnepeyHsi 0oOCTOSITENbCTB, IMOAJ1e-
JKalMX YCTAHOBJIEHUIO MO JIeJly, OCYLLECTBJSIETCS] B paMKax
YACTHONW KPUMHHAJIMCTHUECKOH METOAMKH pacc/eloBaHUs OT-
JIeJIbHBIX BUJIOB MIPECTYTIIEHHH U BJISIETCS CTPYKTYPHBIM 3J1€-
MEHTOM METOJIUKH.

1. Tlocranosnenue [lnenyma Bepxosroro Cyna PO o1 30.11.2017 Ne 48 «O cyne6HOl NpaKTHKE M0 eaM 0 MOLIEHHH -
uecTBe, MPUCBOEHUH U pactpate». [loctyn us Cnpas. npaBoBoit cucrembl « KoneyasrantlLimoc».

2. Tlpurosop ®pynsenckoro paiionnoro cyaa r. Capatosa o yrososHomy aeny Ne 1—66/2018 or 19.07.2018. URL:
https://www.sudact.ru/regular/doc/qt CZQWKOpk5x/ (nata o6pautenns 26.02.2019).

CooTHOLWweHHe nopAaakKa NUUEH3UpPpOBaHUA afBOKaTCKOW JeATeNbHOCTHU C npUHUMNOM
He3daBUCUMOCTU aABOKATYPbl

Xaknmos Canpg-Ncnom-bek Xakum yrnu, cTyaeHTt
TalWKeHTCKMIA rocyAapCTBEHHbIN opuanYeckuil yHusepcutet (Y3bekucraH)

CTaTbH 4 3axona Pecny6muku ¥Y36ekucran «O6 aapoka-
Type» IIacuT: «AJBOKAaTypa OCYLIECTBJISIET CBOW Jiesi-
TeJILHOCTb HA OCHOBE BEPXOBEHCTBA 3aKOHA, HE3ABUCHMOCTH
1 JIPYrHX IEMOKPATHYECKUX TPUHIMIIAX > .

[Ipn 3TOM HEOOXOAMMO OTMETHTb, UTO MPUHLIUI He3aBH-
CHMOCTH SIBJIIETCS OJIHUM M3 HauboJiee (yHIAMEHTAJIbHBIX
¥ 3HAUUMBIX TTPUHIIUTIOB afIBOKATYPbI, CYyTh KOTOPOTO 3aKJI0-
yaeTcsi B TOM, 4TO HU TOCYJapCTBEHHbIE OpraHbl, HU 0Olle-
CTBEHHbIE OObEIMHEHHUST, HY OT/Ie/bHbIE Tpaxk/aHe He BIpaBe
BO3JICHCTBOBATD WJIH, 60JI€€ TOrO, PYKOBOAUTL OPraHU3aLuen
U JIesITe/IbHOCTBIO  aBOKATyphl. [IpuHIMN He3aBHCHMOCTH
pacrpocTpaHsieTcsi, B TOM UMcJ/e, U Ha PABOOTHOIIEHHS, BO3-
HUKaIoIllMe BHYTPH COOOIIIECTBA MEXK/Y ajBOKaTaMH WJIH aji-
BOKATCKUMH (DOPMUPOBAHUSIMHU.

B cBoto ouepenb, B cratbe | 3akona Pecriybinku ¥3be-
kuctaH «O rapaHTHAX aaBOKATCKOH JESITeNbHOCTH M COLH-
aJIbHOH 3alUTe aJBOKATOB» YCTAHOBJEHO, UTO aJBOKATCKOH
JIeSITeNIbHOCTBIO BIIPaBe 3aHUMAaTbCsl rpaxkiaHe Pecry6snku
Y3bekucran 6e3 passiMuMsi 1oJia, pachl, HAIMOHAJBLHOCTH,
13bIKa, PEJIUTHH, COLMAJILHOTO MPOUCXOXKIEHHUST, YOEKIEHHUH,
JIMUHOTO ¥ OOILECTBEHHOTO MOJOXKEHHS.

B naHHOM cjiyuae CTOUT 0OpaTUTb BHUMaHHe Ha 4acTb 2
JIAHHOH CTaTbH, TJ1e TOBOPUTCS, UTO J/1s1 3aHSTHS aIBOKATCKOM
JIeSITeNIbHOCTBIO BbIIAETCs JIMIEH3UsI B TMOPSIKE, YCTAHOB-
JIEHHOM 3aKOHOJIaTeJTLCTBOM.

JIniensus Boigaercs, cornmacHo cratbe 3! 3akona «O6 aj-
BokaType», MunucrepcrBom toctuiiun Pecny6snku Kapa-
Ka/lMakCTaH, yrpaBJdeHUSAMH IOCTHIMU obJacTedl U ropoja
TamikeHTa (najee — opraHbl IOCTHLMH) Ha OCHOBAHHU pe-
IEHHH COOTBETCTBYIOLINX KBAJH(PUKALMOHHBIX KOMUCCHH.

[Ipu 3TOM CilenyeT yKasaThb, YTO MOPSIOK JIHLEH3UPOBAHHUS
aJIBOKATCKON JIeITe/IbHOCTH, HA OCHOBAHUU BbllLIEHA3BAHHOM
cTaThH, onpezesiercs: He 3akoHoMm «O0 anBokatype», a Ka-
o6uHerom MunuctpoB Pecny6snku ¥Ya6ekucran. Tak, [Tocra-
HosJsienneM Kabunera Munucrpos Pecny6iinku Yz6ekucran
ot 09.03.2009 roma 3a Ne 60 «O coBeplIeHCTBOBAHUH TO-
psiiKa JIMLEH3UPOBAHUSl aBOKATCKOH AESITEJbHOCTH H CO3-
JlaHUsl aJBOKATCKMX opMHpoBaHUil» yTBepKaeHo [loJo-
Kenue «O JIMLEeH3UPOBAHUHU aIBOKATCKON JeSITeNIbHOCTH » .

B nannowm [TosioxKeHHH ycTaHaBAMBAIOTCS MTpaBUJa M0 JIU-
1IeH3UPOBAHHUIO AJIBOKATCKON JIEATENLHOCTH, a TaKXkKe MOJHO-
MOYHSI 10 KOHTPOJIO 3a COOJIIOICHUEM JIMLIEH3UOHHBIX Tpe6o-
BaHWH U YCJIOBHH.

B nepByto oudepenb, HEOOXOMMMO yKasaTh, YTO CONIACHO
n. 7 naunoro [losioxkeHust, JIMUEH3HOHHBIMH TPeOOBAHUSIMHU
M YCJOBUSIMH TPH OCYLLECTBJCHUH aJIBOKATCKOH JesiTeJb-
HOCTH SIBJISIIOTCS:

— coOuofeHre TpeOoBaHUl 3aKoHO#ATeNbCTBA, [IpaBui
npodecCHOHANBHON 3THKHM aBOKATOB, aJBOKATCKOH TaHHbI
W [IPUCSITH a]IBOKATa;
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— MHCMOJIb30BaHWE HE 3aMpelleHHbIX 3aKOHOM CpPEJICTB
¥ CcrocoO0B 3alUThl NPaB W 3aKOHHBIX MHTEPECOB (hU3Mue-
CKHUX U IOPUAMYECKHX JHL, 06paTHBLINXCS K a/IBOKATY 3a 0pH-
JINYECKOH MOMOLLIO;

— yyacTHe B YroJIOBHOM JeJle 10 Ha3HA4YeHHIO B IIpej-
YCMOTPEHHbIX 3aKOHOM CJ1yyasix;

CBOEH MpodecCHOHaNbHON  KBaJH(HU-
KaLMH He pexke OJIHOro pa3a B TPH rojla B MOPsIIKe, ONpeess-
emoM [ lasnaToil anBoKaToB.

[IpuHKuMasi BO BHUMaHMe, YTO BbllleHa3BaHHble Tpebo-
BaHMS TPEACTABJAAIOT COO0H 0OS3aHHOCTH aBOKATa, Tpe-
YCMOTPEHHbIE B cTaThe 7 3aKoHa

«O0 anBokaType», Mbl He CTaBMM I0Jl COMHEHHE NPaBUJIb-
HOCTb H HEOOXOJUMOCTb 3THX TpeOOBAHU.

Bo BTopyio ouepesib, CTOMT OTMETHTb, UTO IJ1aBa 6 3TOro
»ke [losioxKeHust mocBsilileHa KOHTPOJIIO 3a COOJIo/IeHHeM
JIMLICH3HOHHBIX TPeOOBAHUH M YCJOBHMH CO CTOPOHBI a/BO-
kaToB. Tak, B MNyHKTax 23—25 yCTaHOBJICHO CJlelylollee:
«OpraHbl OCTMLMH, BbIIABLIME ajBOKATy Y/IOCTOBEpEHHE,
OCYLLLECTBJISIIOT KOHTPOJIb 3a COOJIIOJICHUEM aJBOKATOM JIH-
LEH3UOHHBIX TpeOOBaHUI U yCJ0BUH. B ciyuae BbiABACHUS
OpraHoM IOCTHIMH HapylIeHHsl aJBOKATOM JIMIIEH3HOHHbIX
TpeOOBAHUI U YCIOBHE OpraH I0CTHLHHU BO30YXK1aeT JUCLH-
MJIMHAapHOE MPOM3BOJCTBO B OTHOLUEHHM anBokata. [lo pe-
3yJIbTaTaM PACCMOTPEHHs JTUCLHUIJIMHAPHOTO TMPOU3BOJICTBA
K aJlBOKATy MOTYT ObITb MPUMEHEHbI MPeLyCMOTPEHHbIE 3a-
KOHOM Mepbl JMCUUIIJIMHAPHOTO B3bICKAHHSI HA OCHOBAHWH
pelieHus KBaMu@UKaMOHHON KoMuccenu. KoHTposnpytotiye
¥ [1paBOOXpaHUTE/bHbIE OpraHbl B Ipelesax CBOeH Komile-
TEHUMH MPH BbISBJCHHM HapyLIeHHH aJBOKATOM JIMLIEH3H-
OHHbBIX TpeOOBAaHUH W YCJOBUHA COOOIIAIOT OpraHy HOCTHIMH,
BbIIABLLIEMY a/[BOKATY yJ0CTOBEPEHHE, O BbISIBJEHHBIX Hapy-
LIEHUSIX >

Camolt 0CHOBHOH HOPMOH B 3TOH IV1aBe, KOTOpasi CTABHT
110/l COMHEHHe He3aBUCHMOCTb UHCTUTYTA aBOKATYpbl, 51BJIsi-
ercst 4.1 n. 23, koTopasi Hajle/1s1eT OpraHbl IOCTHLMH MOJHOMO-
YHeM 10 OCYIIIECTBJICHHIO KOHTPOJIS HaJl aIBOKATOM.

B cBsi3u ¢ 3TUM, NpexK/e YeM JaBaTh OLEHKY 9TOH HOpMeE,
cyenyeT pazobpaTbCsl ¢ CyLIHOCTbIO MPOLELYPbl JHIEH3HPO-
BaHHsl U OCHOBaMH €€ HeoOXOAUMOCTH B TOH WJIM HHOH cepe.
Tak, cornacHo cratbe 3 3akoHa «O JIHIEH3HPOBAHUH OT-
JIe/IbHBIX BHIOB J€STEJBHOCTH», JIMLEH3UPOBAHUE — KOM-
MJIEKC MEPOTIPUATHH, CBS3aHHBI C MPOLIECCOM TMOAAYH
M pacCMOTpeHHsi 3asIBJIEHHS] O Bbljaue JIMIEH3HH, MPHOCTa-
HOBJIEHHUST WJIM TIpeKpallleHnsl AeHCTBHUS JIMLEH3UH, a TaKxKe
ee aHHyJMpOBaHUsl U TepeodopmieHnsi. COOTBETCTBEHHO,
9TO NpeJcTaBisieT coO0i MpoLeaypy M0 Bbllaye JIHLEH3HH,
10/l KOTOPOH NojpasymeBaeTcsl paspelleHue (npaso) Ha ocy-
11IeCTBJICHHE JIMLIEH3UPYEMOTrO BHJIA JIeATeIbHOCTH MpPH 0051-
3aTeJIbHOM COOJIIOJICHHUH JIHIIeH3HOHHBIX TpeGoBaHHK M yc-
JIOBHH, BbIIAHHOE JIMIIEH3HUPYIOLLIUM OPraHOM IOPUAHYECKOMY
WM (PU3HUECKOMY JIHILY.

Mcxonst M3 1aHHOH HOPMbL M B LEJIOM M3 MHCTHTYLMO-
HaJIbHBbIX HayaJl JHLEH3UPOBaHHUS,
JICHUIO JIMLEH3UPYIOLLEro opraHa (B HalleM cjydyae opraHbl
IOCTHLIMM ) KOMITETEHLIMEN 10 KOHTPOJIMPOBAHUIO JIHIleH3HaTa

— TIOBbILI€HHE

[MOJIO?2KEHHEe TI10 Hajle-

(anBoKaToB) Ha MnpeameT coOJII0eHHS JIMLEH3HOHHBIX Tpe6o-
BAHUH MPEACTaBISIETCS YMECTHBIM U B JIOCTATOUHOH CTeNEeHH
JIOTHYHBIM. Be/ib KTO BbIIaeT JIMLEH3UIO, TOT H KOHTPOJIUPYET.

OnHako UMEHHO B 9TOM H 3aKJIIOUAETCs BCS COJb JIAHHOH
npobjeMaTiki. Kro Jo/KeH BbllaBaTh JIMLIEH3UIO alBO-
katam? K BooOlile SIBJsETCS JIM aIBOKATCKAS JIEATENbHOCTD
JIMLEH3UPYIOLLUM BUIOM JICATEIbHOCTH ?

[Ipexxie uem, oTBeUaTh Ha BbILLE MOCTABJIEHHbIE BOMPOCHI,
CTOUT 06paTUTh BHUMaHHUe Ha cTaTbio 7 3akoHa «O JIMIIEeH3H-
POBAHUHU OTIEJbHBIX BUIOB JIESATENLHOCTH», B KOTOPOH pera-
MEHTHPOBAHO, UTO K JIMIIEH3UPYEMbIM BHAM JEATEIbHOCTH
OTHOCATCS BHJIbI JIEATENLHOCTH, OCYIIECTBJIEHHE KOTOPbIX
MOZKET MOBJIeub 32 co00l HaHeceHHe yllepba npaBam H 3a-
KOHHBIM UHTEpecaM, 3/10pPOBbIO IpazKjiaH, o0lecTBeHHON 6e3-
OMACHOCTH W PETyJMPOBAHHE KOTOPBIX HE MOXKET OCYLECT-
BJIATLCS MHBIMH METOJAMU, KDOME KaK JIMLIEH3UPOBAHUEM.

DBesycnioBHO,  ajBokatckas — J€ATEJNbHOCTb  HENMOCpel-
CTBEHHO CBsi3aHa C TpaBaMH W 3aKOHHBIMH WHTEpecaMu
rpakjiaH, a Takxke oOLIeCTBEHHOH 6€30MacHOCTbIO, U, B CBSI3H
C 3TUM, €€ HeoOXoMUMo peryaupoBaTh. OnHako, HeoOXOIUMO
JI PEryJIMPOBaTh IAHHYIO A€ATEIbHOCTb MOCPEICTBOM JIHIEH-
3UPOBAHHUST?

B nanHom cjyuae, ctouT oOpaTHTh BHMMaHHe Ha YKa3
[Tpesunenta «O Mepax Mo JjajibHeHIIEMy COKpAlEHHIO
U YIPOLLEHUIO JIHIIEH3HOHHBIX H Pa3peLlUTe/IbHBIX POLELYP
B cdepe NpeANpUHUMATENLCKOH JEATENbHOCTH, a TaKkKe
YJydlLIEHHIO YCJIOBHH BeneHusi Ougneca» 3a Ne YIT1-5409
ot 11.04.2018 rona, coracHo KOTOPOMY OblH OTMEHEHbI C
1 uonsa 2018 roja 7 BUIOB JIMIEH3UH, BK/IOUas papmalen-
THYECKYIO JIEITEJIHOCTD U JIEITEBHOCTD 10 00C/TYKUBaHHIO
BO3/1YLLIHBIX CYI0B B a9POINOPTaX, CBSI3aHHAs! C BbIOJHEHHEM
BO3/LyLLIHbIX I€PEBO3OK.

Kak BuaHO M3 jaHHOro yKasa, npoueaypa JHUUEH3HPO-
BaHUsI Oblja OTMEHEHA B OTHOLIEHMH TAaKHUX OTpacjel, Kak
(hapmalleBTHKa, UTO HAMpPSMYIO 3aTparuBaeT 3J0pOBbe Hace-
JICHUS, U JIEATEJIbHOCTD MO 0OCTYKHBAHHIO BO3JLYIIHBIX CY/IOB
B a9pOIOpPTax, UTO HEMOCPEACTBEHHO CBSI3aHO ¢ Ge30MacHo-
cTblo rpaxia. CienoBartesbHO, Mbl HE MOXKEM OMpaB/blBaTh
HaJIMuKMe MPOLELYPbl JHILEH3UPOBAHUS BO3MOXKHOCTbIO HaHE-
ceHus ylepOa npaBaM M 3aKOHHBIM HHTepecaM (pU3HUECKHX
¥ IOPUHUECKHUX JILL.

Taxxke, B 1. | BblllIeHA3BAHHOTO YKa3a OMpeneaeHo, 4To
OJIHHM W3 MPHOPHUTETHBIX HAaNpaBJeHUH [OCYAapPCTBEHHON
NOJIUTUKH B 06JIaCTH JIMLEH3UPOBAHUS U Pa3PELINTEbHBIX
npoueayp B cdepe NpeAnpUHUMATENLCKON JeATeNbHOCTH
SBJISIETCS TOITANHOE COKpallleHHe KOJHUEeCTBA JIHIEH3U-
OHHBIX H Pa3pelluTeJNbHBIX NPOLELYP, LIMPOKOE UCMOJb30-
BaHWe aJIbTePHATHBHBIX METOJOB PEryJMpOBaHUs TPENpHU-
HUMATEJbCKOH JESTEJbHOCTH, TAaKWX KaK OOlECTBEHHBbIH
KOHTPOJIb, CAMOPEryJupoBaHue, cepTH(UKALUS, AKKpEIu-
TallKsl, CTPAXOBAHUE TIPAXKAAHCKO-NPABOBOH OTBETCTBEH-
HOCTH, TEXHUUECKOE PETyJMpPOBAHUE W MHbIE COBPEMEHHbIE
METO/Ibl.

AnBoKkaTckast JIeATeIbHOCTD, C JIPYTOH CTOPOHbI, HE SIBJISI-
eTcsl MPeIIPUHUMATEBCKOH IeSITeNIbHOCTBIO, B CBSI3H C YeM,
Mbl He MO2KEM MPUMEHSITh 3TOT MyHKT Ykaza. OnHako cienyer
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yKa3aTb, 4TO ajIBOKATCKasl 1eATebHOCTb €IMHCTBEHHbIH BHJL
HEKOMMEPUECKOH eI Te/IbHOCTH, KOTOpast JIMLLeH3upyeTcst.!

3 sTOrO CileyeT, UTo CyLIHOCTD JIMIEH3UPOBAHUS 3aKJII0-
YAeTCsl B JKECTKOM KOHTpOJIE TeX BHJIOB JEATEJILHOCTH, KO-
TOpbIe TOJIy4aloT OrPOMHYIO MPUObLIL HA OCHOBE pPHUCKA Ha-
HeceHHsl Bpesia MpaBaM M 3aKOHHBIM HHTepecaM (pru3nuecKux
¥ opuaMueckux Jiui. Hanpumep, nepeBoska naccaxKupos
¥ IPY30B KEJE3HOLOPOKHBIM TPAHCIOPTOM HJIM MPOU3BOJL-
CTBO U peasin3allisi B3PbIBUATBIX U SI0BUTHIX BELLECTB U T. .

CirieoBaTeNIbHO, BBHULY TOTO, UTO AJBOKATCKAS JIesATeNb-
HOCTb SIBJISIETCS] HEKOMMEPUECKOH MAESTebHOCTbIO, W CYIIL-
HOCTb JJAHHOH JIEITEILHOCTH He TMOoArnajgaer noj tTpeGoBaHust
craTbd 7 3akoHa «O JIMLEH3UPOBAHUH OT/IEJbHbBIX BUIOB Jie-
STEJILHOCTH», MPOLLEYPY JIMLLEH3UPOBAHHUS B OTHOLLEHUH ajl-
BOKATCKOH 1eATeJbHOCTH HEOOXOAUMO YIPA3IHUTb.

Kpowme Toro, cyiiecTByolnii MeXxaHu3M KOCBEHHO CTaBUT
aJlBOKATypy B 3aBHCHMOCTb OT TOCYAAapCTBEHHOTO OpraHa
yrpaBJieHHs, TaK Kak opraHbl I0CTHIMK 06/1aa10T MOJTHOMO-
UHSIMH 110 KOHTPOJIIO 3a J€SITe/IbHOCTbIO a/BOKAaTOB. B cBsi3u
C 3THM HeJb3sl OCTABUTb 0€3 BHUMAHHUSI CEPbE3HYI0 Yrpo3y
noJiozKeHUd 06 006513aTe/IbHOM JIHLUEH3UPOBAHUM aJIBOKAT-
CKOW J1€TeJIbHOCTH OpraHaMu IOCTHIMH, COfepKallluxcs
B 3akoHe «O06 amBokaType». DTO MoJOKeHHe 00yCaaBJIH-
BaeT HeINpepbiBHOE KOCBEHHOE <«BJHSIHUE, NaBJEHHE, Bbl-
Hy2K/IeHHEe» CO CTOPOHbI BIIOJIHE ONpeeJIeHHON rocyaap-
CTBEHHOH COCTOSILLErO Ha
cyk6e B yrpaBjeHUH (0Tae/€e) I0CTULMN FOCY1aPCTBEHHOTO
UHHOBHUKA, YMOJHOMOYEHHOTO 3aHMMAThLCSl BOTIPOCAMH JIH-
1IeH3UPOBaHUS aIBOKATCKON JeATENIbHOCTH. DTH KOCBEHHbIE
«BJIUSIHUS, aBJIEHUS], BBIHYXK/IEHHUSI» B CJlyuae 3aHHTEpeco-
BAHHOCTH JIPYIHX TOCYyIapCTBEHHBIX MHCTAHUMH (cyna, npo-
KypaTypbl, OpraHoB BHYTPEHHHX JjeJ) Jierko OyayT obopa-
UMBATbCS YK€ MPSAMbIM BMELIATEJLCTBOM B aJBOKATCKYIO
JiesiTesIbHOCTb. MITak, MpUXoAuTest NpHU3HATh, YTO MHCTHTYT
JIM1IEH3UPOBAHHUST AIBOKATCKOHN JIeITENbHOCTH CTABUT a/IBO-
KaToB HE B «KOCBEHHYIO», a B aGCOJIIOTHYIO 3aBUCUMOCTb OT
TeX roCyl1apCTBEHHBIX OPraHOB M YHHOBHHUKOB, KOTOPBIM aji-
BOKATbl PU3BaHbl ONIMOHUPOBATDH MPH UCIOJHEHUH KOHCTH-
TYUMOHHOH 0OSI3aHHOCTH MO OKA3aHHUIO IOPUIMUYECKOH MOo-
motu. |1, 47 c.]

Ha s1oT cuer crnpaBeayiMBO BbIpasu/cs POCCHHCKHH yde-
Holii-npasosen I M. Pesnuk: «ansokatypa — 3TO opraHu-
3allUsl He MOJHTHYeCKash M He NpelrnpUHUMaTesbeKast, Mos-
TOMY PasroBOPbl O TOM, YTO FOCYIAPCTBO J0JIKHO PYKOBOAUTb
alIBOKaTypo, HeoOXoAUMO NpekpaTuTh. Ecu ansokaTypa 3a-
BUCHMa, TO OHA y»Ke He a/[BOKaTypa, W J0JKHA Ha3blBAThCS
KaK-To HHaue». [2]

Takxke, poccuiickuii ydeHblii-nipaBoBen A. PomaHeHKOB
(anBokaT AnBokartcko# najathl I. Mocksbl) B 2010 roay mno-
CBATUJ npobJjieMaM peOopMUPOBAHUS AIBOKATYPbI CTATbIO,
B KOTOPOH MPOBOJAMJIOCH HccenoBaHue Ha npumepe Pecry-
OJIMKH Y30eKHCTaH.

KUHCTAHUUHU>», a HUMEHHO —

Tax, aBTOp KPUTHKYET HaJIMUHE CHCTEMBI JIHIIEH3UPOBAHMUS
aJIBOKATCKON JIesITeJIbHOCTH, YTBep:K/asi, 4TO JIMIIEH3HPO-
BaHue Kak hopMa yJI0CTOBEpPEHHUs MMOJHOMOUYMH ajiBOKaTa He
SIBJISIETCS TIPOTPECCHBHBIM 111arOM TOCY/IapPCTBa, MOCKOJbKY
MPOTUBOPEUUT HE3aBUCHMOCTH CTaTyca ajBoKata H psijLy
MeKIyHaPOJHO-TIPABOBLIX JIOKYMEHTOB, KacalolUXCs pPoJin
npodeccHu ajBokarta, U MPU3BaHO PeryJnpoBaTh KOMMepye-
CKYIO JIeSITeJIbHOCTb, KaKOBOW IOpHIMUecKasi MoMollb aBo-
Kata He SIBJISIETCSl CONIACHO JIEHCTBYIOLIEMY 3aKOHOJATENb-
crBy PecniyGuvikn Ya6ekucraH. [3]

B 3toii cBsi3u, HEOOXOAUMO HAWTH aJbTePHATHUBY JIMIIEH-
3MPOBaHUs alBOKATCKON nesATesbHOCTH. Jljisi 3TOro 06paTnm
BHUMAaHHeE Ha OTbIT 3apyOerKHbIX CTPaH U NPOaHAJIH3UPYEM HX
MeXaHHU3M JIOMYCKa JIMIL K aJIBOKATCKOH JIeTEJIbHOCTH.

Tak, B CLLIA Borpochl forycka K aiBOKaTCKOH MpaKkTHKe
peryJiupyloTcsl 3aKOHaMH LITATOB, COOTBETCTBEHHO W Tpe-
6oBaHMsl pasauyaloTcsl oT 1Tata K wraty. [raTsr co3naor
OJIHO U3 JIBYX BO3MOXKHBIX BEJIOMCTB 0 HAJ30py 3a I0pPHUH-
yeckol mnpodeccueil. B HekoTOpbIX mITaTax 3THM BEIOM-
CTBOM siBJisieTcst BepxoBHbIH cyJ1 JaHHOTO 1iTata. B jipyrux
HitaTax cyiiecrByer Accolaliys I0puCTOB LITaTa, KOTopasi
SIBJISIETCS] OpraHu3aluell camoynpasJjeHust opucto. [lpu
TAKOW CHCTEMe LUTAT JeJerupyeT CBOM MOJHOMOUHS 110 Bbl-
Jlaue TIaTeHTOB Ha aJBOKATCKYIO TPAKTHKY M Peryjaupo-
BaHUIO a/IBOKATCKOH JIeATeJIbHOCTH AcColMalliyi IPHCTOB,
W Ha Heé BO3JaraloTcst Haj30p 3a JIONYCKOM B aJiBOKATYpY
U peryjiupoBaHHe JesTeJNbLHOCTH aJBOKATCKOro cooolile-
crBa. UsenerBo B Accoluanuy I0OPUCTOB TaKXKe SIBJISIETCSI
00513aTe/IbHBIM /11 BEJICHHS1 YACTHOHW aJBOKATCKOH Mpak-
THKH. B 060uX ciydasix BbICIIeH KOHTPOJILHON MHCTaHIIHEH
3a JIesiTeNIbHOCTBIO a/IBOKATOB siBJisieTcsi BepxoBHbIR cyjl
mrara. [4]

CootsercrBenno, B CILIA suity, xKe/aroiieMy 3aHUMaThbCsI
AJIBOKATCKON MPAKTUKOMH, BbIAETCSA MATEHT CO CTOPOHBI JHHO
BepxoBHoro cyna, 160 Accolalyii OpUCTOB.

B Poccuiickoit ®enepain MexaHu3M HMeeT HEMHOTO
apyroit Bui. ComiacHo nynkty | crathu 2 3akona Poccuii-
ckoil Qestepaunu «O6 ajBoKaType M aBOKATCKOH JesTesb-
HOCTH», aJIBOKATOM SIBJISIETCSI JIMLLO, MOJIyUHBIIEe B yCTAHOB-
JieHHOM HactosiiiM PesiepasibHbIM 3aKOHOM TOPSIIKE CTaTYC
a/IBOKATa M MpaBo OCYLIECTBJSATh 3IBOKATCKYIO JIESITE€IbHOCTb.
[Ipu sTOM, ComlacHO NyHKTY 3 craTbk 9 TOro e 3akoHa, pe-
lleHWe O MPUCBOEHHUHM CTaTyca ajBoKaTa MPUHUMAET KBaJM-
buKalMoHHasi KOMHUCCHSI JIBOKATCKOH naJjathl cyobekra Poc-
cuiickoit Pesiepatiny nocsie CAauu JUIOM, PETEH/YIOUIUM Ha
npuoOpeTeHHe cTaTyca aaBoKaTa, KBaJu(pUKalMOHHOTO 9K3a-
MeHa.

CaenoBatenbho, B Poccuiickoit Penepanuu ajisi 3aHsATHS
aJIBOKATCKOM JIESITeIbHOCTBIO JIHIEH3Us He TpeOyeTcsi, BMECTO
9TOrO JIMILY JIOCTATOUHO TPHOGPECTH CTaTyC ajBoKaTa, KO-
TOpbIA  ohopmJIsieTCsl  pellieHHeM  KBaJIMPUKALIMOHHON KO-
MHCCHH.

' Ecsin npoaHa/insnpoBaTh BeCh repeueHb BUIOB JESITENLHOCTH, HA OCYIIECTBJIEHHE KOTOPBIX TPeOYIOTCS JIHIIEH3KH, YTBEPXKIeHHOe ocTaHoBeHeM OJni
Masksica «O nepeute BHIOB J€SITEJIBHOCTH, HA OCYLIECTB/IEHHE KOTOPbIX Tpebytores siuien3nn» 3a Ne 222-11 ot 12.05.2001 ropa, To MOXKHO yjocToBe-

pUTbCS B 9TOM (hakTe.
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B $Inonun taxke cyiiectByer oco6blit MexaHu3M MpHOGpe-
TeHUsl TIpaBa 3aHsATHsSI aJIBOKATCKOMN JiesiTesibHOCTbIO. Tak, co-
rmacHo cratbe 8 3akona fnonun «O6 agBokarax», 4TOOLI
CTaTh aJIBOKATOM, MPETEHIEHT JOJKHbI 3aPErCTPUPOBATHLCS
B CITUCKE aJIBOKATOB, MOArOTaBJMBaeMbIM SIMOHCKOH (henepa-
el KoJIeTHi anBokaToB. Tak:ke, COTIaCHO cTaThe 9 TOro ke
3aKOHa, JIMI10, 2KeJatoliiee MpoOPeCcTH CTaTyC ajBoKaTa, IOJXKHO
3arpocUTh PErUCTPaLIMIO B TaHHON ejiepalii uepe3 MecTHYIO
KOJIETHIO aJIBOKATOB, B KOTOPYIO OHO KeJaeT MOCTYIHTh.

3 sToro cnenyer, uto B Slmonuwu, Tak xe, Kak U B Poccuu,
OTCYTCTBYET MPOLIeAypa JIHUIIEH3HPOBAHHUS, BMECTO KOTOPOH
CYLIECTBYET MEXaHH3M pErucTpalvu B SIMoHCKo# denepainu
KOJIJIETHH aJIBOKATOB.

B cBoto ouepenn, B Pecniy6uinke Kazaxcrau pisi 3ansitust
a/IBOKATCKOH J1esITeJIbHOCTbIO HeoOXoauMa JuleHsus. Tak, co-
riacHo nyHkty 1 cratbu 32 3akona PecnyGmuku Kazaxcran
«O06 aJBOKATCKOH JIeATENILHOCTH U IOPUHYECKOH MOMOLIK»,
ajZiBoKaToM siBasieTcsl TpakaanuH Pecny6muku Kazaxceraw,
MMEIOIINH BhICIIIee IopHIMIecKoe 06pa3oBatue, MOoJTyUUBIIHI
JIMLIEH3UIO Ha 3aHsITHE aJBOKATCKOM JIESTeJIbHOCTBIO, SIBJISIIO-
LIMHACST WIEHOM KOJIJIETMH aJIBOKATOB U OKA3bIBAIOLIUH 1OpPU-
JIMUECKYIO TIOMOLIIb Ha MPO(ecCHOHANbHOH OCHOBE B paMKax
aJIBOKATCKOU J€TE/IbHOCTH.

B sT0# CBSI3H, MOXKHO ¢/ielaTh BBIBOJ O TOM, UTO B pas-
BUTBIX CTpaHax OTCYTCTBYET Mpoleaypa JUIEeH3UPOBAHUS ajl-
BOKATCKOM JiesiTe/IbHOCTH. JI/1s1 HajlesieHust UX CTaTycoM aJiBo-
KaTa OCylIeCTB/IsIoTCst Mo Bhitaua nartenrta (CLLA), nu6o
BHECEHHE B CITMCOK a/IBOKATOB (SInonust), mmbo npuHsTHe pe-
LIEHHs CO CTOPOHBI KBa/IM(UKALIHOHHOH Komucenu (Poccun).
[1pu 3TOM CiteyeT ykazaTh, 4TO TH MPOLELYPbl OCYIIIeCTBIIS -
IOTCST CO CTOPOHBI HE3aBHCHMbIX a/IBOKATCKUX OpraHU3alyi,
ucktouenune cocrapsier CIIIA, rie B HEKOTOPBIX 1ITaTaX ra-
TEHT BbIIAETCS CO CTOPOHBI BepXOBHOTO cyna, KOTOPbIH TakxKe
He 3aBUCHT OT UCTIOJHUTE/LHBIX OPTaHOB.

Jlutepatypa:

KacarenbHo nanHof npoGsembl HaMH OblJl TIPOBEEH T10-
CPelCTBOM ceTH VHTepHeT MHTepaKTHBHbBIH ONpOC Ccpeau
npeacTaBuTesell opucnpyaeHiud. Ha nannom onpoce npu-
HSJIM ydacTHe 54 pecrnoHAeHTOB, MpogeccHsl KOTOPBIX He-
MOCPEICTBEHHO CBSI3aHO ¢ lopucnpyineHuuer. M3 stux 54
pecrnionnentoB 20% COCTABASIOT JHIA, SABJAIOLMECS Jeii-
CTBYIOLIMMH ajBoKaTaMu. PecrionieHTam OblLIH NpPeloCTaB-
JieHbl 15 BOMPOCOB pa3HOro Tura (OTKPbIThIE U 3aKPHITHIE ).

B sTom onpoce Obli 3anaH caenytouni Bornpoc: « CTOUT
JIM OCYLLECTBJSATh JIMIEH3UPOBAHUE aJIBOKATCKOH JlesTelb-
Hoctu?». Mnrepecen 1ot daxt, uto 93 % pecrnonneHTos Bbi-
CTYNWJIM 3a JIMLEH3UPOBAHHE aBOKATCKON JEsITEJbHOCTH.
Onnako, Ha Bonpoc «Kro 10J/2KeH 0CylLLecTBISATD JHILEH3HPO-
Banue?» 61 % pecroneHToB OTBETH/IH, YTO JINLLEH3UPOBAHHE
JIO/bKHA ocylilecTBaATh [lanata agBokartos, a 37% pecrioH-
JIEHTOB — MHHUCTEPCTBO IOCTHIIUH.

Ha ocHoBaHMH BbILLEH3/102KEHHOTO, HA HAall B3WIsJ, allb-
TEPHATHBON NpoLEaype JIMLEH3UPOBAHUS BbLICTYAET CEPTH-
(hUKaLKs 1eTeJbHOCTH aIBOKATOB €O CTOpoHbl [lanatsl aj-
BokatoB PecnyGsinku ¥Y36ekucran. ComacHo Hemy, rocje
YCIEUIHOH c/laund KBaJH(UKAUMOHHOTO 3K3aMeHa, TpeTeH-
JIEHT MOJTyyaeT cepTUdUKAT, KOTOPbIH ABJSETCH TOKYMEHTOM,
noATBepKaaoumM ero cratyc. O6paser; 1aHHOro cepTHdH-
kata ycraHassauBaercst [lanaroil ansokato PecnyGuuku ¥3-
OeKHCTaH W BbIIAETCsl CO CTOPOHBI TEPPUTOPHANLHOTO YIpaB-
senust [Tanatel anBokatos.

Takum 06pas3om, MOXKHO 3aKJIOYUTb, UTO MPOLIEAYPA Bbl-
JIau JIMLIEH3UHU CO CTOPOHBI OPraHOB I0CTHIIMH TPOTUBOPEUHT
NPUHIIUTTY HE3aBUCHMOCTH aIBOKATYPbI, B CBSA3H C UeM, He0O-
XOJMMO HCKJIIOUUTD JAaHHYIO TTPOLELYPY H 3aMEHHTD €& CepTH-
(huKaLMel aIBOKaTCKOH esITeNIbHOCTH, KOTopast 10JIKHA OCy -
LLecTBJIATbCs co croponbl [lanatel agBokatoB PecryGinku
Y36eKHCTaH.

1. M.X. Pycram6aes, J1. b. XBaH. AnpokaTckasi aesite/ibHOCTb B Pecriy6/inke Y30eKucTan: YueGHUK J1J1s1 CTYJIEHTOB OaKa-
aapuara: B 2-x 1. T. I. — Tawkent: Konsauditinform-nashr, 2006. — 258 c.
2. B cocrosnuu HeoOxoaumoit o6oponbl // Ansokathl XXI Beka. URL: http://bestlawyers. ru/best/r1. html (nata o6pa-

wenust: 27.06.2019).

3. Pomanenkos, A. [1po6/ieMbl peopMHPOBaHUS aJlBOKATYpbl B COBPEMEHHOK MPABOBOH CHCTeMe (Ha NMpUMepe ajBoKa-
Typbl Pecny6sinkn ¥Y36ekucran ). OO11ecTBeHHO-TPABOBOK xKypHaJ «ABoKaTcKast npaktika», 2010, Ne 6
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0co6eHHOCTU INYHOCTH npectynHUKa B MOLLEHHUYeCcTBE NpU NoJiy4eHUu Bbinnart

Xopbkos CtaHucnas AHAPEEBUY, CTYAEHT;
BaraHos Anekcenn Bacunbesuy, ctygeHTt
HaunoHanbHbI nccnegoBatenbCkuii TOMCKWIA rocyAapcTBEHHbIN YHUBEPCUTET

Kpusoweesa Imunus EBreHbeBHa, CTyLeHT
ToMCKMit rocyAapCTBEHHbIN YHUBEPCUTET CUCTEM YNPABNEHUS U PafMO3NEKTPOHUKM

Ceupuposa [lapba AnekceeBHa, CTYAeHT
HaumoHanbHbI nccnepgoBatenbCkuii TOMCKWIA rocyAapCcTBEHHbIN YHUBEPCUTET

B daxHoll cmamoee paccmomper npodAeMHbLil 80NPOC OMHOCUMEALHO 0COOeHHOCMel AULHOCMU NPeCMYNHUKA 8

MOULeHHU4Yecmse npu noiyueHuu solniant.

Karouesote crosa: MOUWEHHUHUEeCMBO, AUUHOCb, HCeHU|UHDbL, 06pa303aﬁue.

AHHBIA BOMPOC HMMeeT GOJIbLIYI MCCIEN0BATENbCKYIO
ﬂ6asy B HayuHbIX Kpyrax. B uactnoctu, M. B. Maxosa n
E. . CmbIK, caenasy BbIBOL O TOM, YTO B aOCOJIIOTHOM 00JIb-
LIMHCTBE CJIy4aeB, AAHHbIH B OOLLECTBEHHO — OMAaCHOIO
JIeSIHUST COBEPLIAIOT 2KEHILHMHbI, B OCHOBHOM, HE COCTOSILIHE
B Opake, KOTOpble HMEIOT CpeiHee UK Bblcliee 06pa3oBaHUue
Y paHee He MPHUBJIEKAJIUCH K YTOJOBHON OTBETCTBEHHOCTH. B
GOJILILIMHCTBE CJIyUYaeB JIaHHbIE JIHIA HE UMEIOT MOCTOSTHHOTO
Mecra paboTbl, MICTOUHHKOM J10X0J1a BBICTYNAIOT CJydaiHble U
BpeMeHHble 3apaboTKH.

JlaHHble MCcIen0BaTEeNH TAKXKE YTBEPKAAIOT, UTO B OOJIb-
HMHCTBe cydaeB aesHus no 159.2 YK PO cosepuiatores
B OJIMHOYKY, COYUaCTHs 10 JJAHHOH cTaThe ObIBAIOT B PEIKHX
cyuasx. Tak, JIUIIAMU XKEHCKOTO T10J1a MTPECTYIIeHHs paccMma-
TpHBaeMoil KaTeropuu copepiiatores B 66 % cayuaes. B 92 %
cJlydaeB MPUTOBOPbI [TOCTAHOBJIEHBl B OTHOLUIEHUH paHee He
CYJIMMBbIX JIHIL, 63 % OCY2KJIEHHBIX COCTOSIIM B Opake; He XKe-
HATBI, He 3aMyKeM JIH60 Oblin passenenbl 37 %. 16% ocy-
JKJICHHBIX Ha MOMEHT MOCTAHOBJIEHHS MPHUTOBOPA HHUIIE He
paboTanu, ocTajbHble ocykiaeHHble (84 %) OblM TpymOy-
CTPOEHbI, 3aHUMAJIUCh HHAMBHAYaJbHBIM MPeANpHHUMATEIb-
cTBOM. 78 % OCYK/IEHHBIX HMEJIH Ha HAKIMBEHHH MAJIOJIETHHX
WJIH HEeCOBEpLIEHHOJIeTHUX JeTel. Bbicuiee ob6pazoBaHue
umesn 42 % OCYKIEHHBIX, 58 % OCYKIEHHBIX UMEJIH cpentee
o0lliee U cpejiHee TIpodecCHoHalbHOoe 00pasoBaHHUe.

Taknm 06pa3om, MOXKHO CIeIaTh BLIBOJL, O TOM UTO JIaHHbIE
001LECTBEHHO — OMacHble JIesIHUSI, TIPELYCMOTPEHHbIE CTaThe
159 YK P® B GoJiblIMHCTBE C/lydaeB COBEPLIAIOT XKEHIIHUHDI,
CO CPEIHUM WJIM BBICIIMM 00pPa3oBaHUEM, KOTOpblE paHee
WM BOOOIE HE COCTOSIM B Opake, TPYIOYCTPOEHbI, MOJIO-
JKUTEJILHO XapaKTEPU3YIOTCS 110 MECTY PaOOThl U KUTEJILCTBA.
Oco6GeHHOCTb TPECTyHUKOB, HMMEIOIIUX Bbicliee 06paso-
BaHHE TO, YTO OHM COBEPLUAIOT JaHHOE MPECTyIJeHHe B npe-
CTYIHOH rpymnre.

CrouTh cKasaTh O TOM, 4TO Bce O(HUIMAJbHbIE CTATUCTH-
YecKHe JIaHHbIE O CYTMMOCTH JIULL, TPUBJIEKAEMBIX 110 CTAThe
159.2 YK P®, He MoJIHOCTbIO paCKPBIBAIOT, BCIO Maccy COBep-
1aemMbix JiesiHui. Takum oOpasoM, nesiast BbIBOJL O JIHUHOCTH
TUITMYHOTO MPECTYIHUKA, HCCe/l0BaHHe OrpaHHuyeHo OHULHU-
aJIbHOH CTaTHCTUKOM, KOTOPAs B CBOIO 0Y€pPe/ib, PETHCTPUPYET

B OCHOBHOM TaK HasblBaeMoe «ObITOBOE» MOIIEHHHYECTBO.
[IpunumMasi Bo BHUMaHHe (haKT TOro, YTO B CTATHCTHUECKHX
JIAHHBIX Ka)K[10€ YeTBEepPTOe MOLIEHHHYECTBO COBEPLIAETCS
B COCTaBe ONpeeJIeHHON IPYINbl, a KaxKjioe TpeTbe — IpH
YUacTHH, TaK Ha3blBAeMblX, HEYCTAHOBJICHHbBIX CJIEICTBHEM
JIMIL, TO MOXKHO CKa3aTh, YTO XapaKTepHble YepPThbl JUIHOCTH
TUIUYHBIX TIPECTYMHUKOB JOJLKHBI ObITh a0COMIOTHO HHBIMH.
[Ipexie Bcero, peub WIET O JIMUHOCTSAX, COBEPIIAIOLIUX IPYII-
MoBble, OpraHu30BaHHble M OPraHH30BAHHO-KOPPYMITUPO-
BaHHbIE TUIbI MOLLEHHHYecTBa. TakuM 00pa3oM, ClelyeT oxa-
PaKTEepU30BaTh JJUUHOCTb TAKHX MPECTYTHUKOB.

CTOUT BBIIEINUTH JIB€ TPYMIIbl MPECTYTHUKOB, COBepIlia-
IOLIMX MOIIEHHHYECTBO CO CPEACTBAMH MAaTEPUHCKOTO Kamw-
tagsia: [lepBast rpymnma coCTOUT U3 JIULL }KEHCKOT0 ToJia B BO3-
pacrtHo# kateropuu ot 22—40 JjieT, KoTopble UMEIOT CpejiHee
U cpelHe-creuranbioe obpasoBanue, B GOJBIIMHCTBE CJy-
yaes, He MPUBJEKAIUCH K YTOJOBHOH OTBETCTBEHHOCTH, HME-
IollMe ABYX M OoJiee AeTei, HaxoAALlMecs B TPYyAHOM Ma-
TepuasbHOM MoJoXKenue. [IpuBeeHHyl0 KaTeropwio JHll,
Lesiecoo6pasHo pas3ie/nTb Ha JBe MOArpynnbl: 1) juua xeH-
CKOro M0J1a, KOTOpble BEILYT COLMaJNbHO OJ1aronoJydHbli
00pa3 KHU3HH, MOJIOKHUTEJBHO XapaKTepU3ylTCs, KOTOpble
006J1a71a10T MIPABOM Ha MaTePUHCKUH KanuTas; 2) JiMia, »KeH-
CKOTrO 10J1a, KOTOPble BEIYT acolMa/bHblil 00pa3 »KU3HU U
COCTOSIT Ha ydueTe B TCHXOHEBPOJOTHUECKOM U (HJIH) HEBPO-
JIOTHYECKOM AucnaHcepax. Bo BTopyto rpynmy BXoasT Juua,
KOTOpPble B CHJly CBOMX JOJUKHOCTHBIX MOJHOMOYHH HUMEIOT
BO3MOKHOCTb O(OPMJISATL JIOKYMEHTbI Ha MOJydeHHe mare-
PHUHCKOTO KanuTasa. DTo JIMLA XKEHCKOTO M0J1a B BO3paCTHOM
Kateropun ot 25—50 J1eT, KOTOpble HMEIOT BhICIIee 00Pa30-
BaHHe, 00/1a/1a10T CTaOUJIBbHOH TMICHXOJOTMYECKOH YCTOHYHMBO-
CTbIO, CUJILHBIM JIapoM YOEXK/IeHHs, KOTOPBIX MO3BOJISIET UM
YyBCTBOBATh cebsl B JIIOObIX CUTYyalUsIX KomdopTHo. aHHas
KaTeropusi JIML, coBepliaer o611eCTBEHHO-0MacHble AesHUS B
CB$I3U C BBIMOJHEHHEM CBOMX JOJKHOCTHBIX TosHOMOUHH. K
JIAHHOH KaTETOPHUU OTHOCATCS: YIOJHOMOUEHHbBIE COTPYIHUKH
noapasnenenust Ilencuonnoro ¢onna PP, orBercTBeHHBIE
3a TIpHeM 3asiBJeHHH Ha MepeurcieHHe CPeICTB MaTepHH-
CKOro KaruraJja; HOTapHuycbl; COTPYAHUKH OaHKOB; COTPY.-
HUKH  MeuUMHCKNX  yupexaenuii; 3AICoB; paGOTHHKH
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OpTaHoB OTEeKH U TOTeYHTENbCTBA; COTPYJHUKH areHTCTB He-
JIBUXKMMOCTH U T. 1. [IpecrtynHasi 1esTesIbHOCTb JaHHbBIX JIMLL
HOCHUT I'PYINOBOH XapaKTep W MpecTaBJsieT coO0i CrjaHu-
pOBaHHbIE CXeMbl, KOTOpble HAMpaBJeHbl Ha MOUCK JIHILA, KO-
TOpble 3aKOHHO MJIM AKOObI 3aKOHHO 00J1alaeT MpPaBoOM Ha
noJiyueHre MaTepPUHCKOTO KaruraJga u nocjeyioliee ero 06-
HaJMuuBaHue. Bpocaercst B masa 1o, 4To BCe MPUBOAMMbBIE
KaTeropuu WAyT B HEMOCPEJICTBEHHON CBSI3H C WHBIMM 3Jie-
MEHTaMM KPUMHHAJHUCTHUECKOH XapaKTePUCTHUKH TPecTy-
nJIeHusl, B JAHHOM cJlydae, co crocob6aMu COBEpIIeHHs Tpe-
CTYTIJIEHHSI.

B.A. KopsyH B cBoeil paGote 0 crioco6ax COBeplIECHHs
MOLLUEHHHYECTBA MPH TMOJYY€HHH CPEICTB MATEPHUHCKOTO Ka-
nuTana KBaJU(ULUPYET JIML, COBEPLUAIOLIMX COOTBETCTBY-
toue npecrynienusi. Kopsyn ykaseisaet: «Ilo cocraBy JuL,
KOTOpble TIPUHUMAIOT HEMOCPEJICTBEHHOE ydyacTHe B COBEp-
IIEHHU TIPECTYMHbIX AESHUH, cnocoObl MOXHO KJACCH(PHUIHU-

Jlutepatypa:

poBathb Ha TpH Buaa: 1. CoBepiiieHHe MOIIEHHHYECTBA TPH T10-
JIy4eHHH CPEJICTB MAaTePUHCKOTO KaruTaja HernocpeICTBEHHO
JIMLIOM, KOTOPO€ TIOJIYUHJIO CePTU(UKAT HA MATEPUHCKUE Ka-
nutan. AToT cnocoG coBeplleHHs 00IECTBEHHO-0MAaCHOTO
JIestHUST MOXKHO pa3OUTh Ha CJIe/yIOLIHe BUIbI: &) COBEPIIEHHE
JIeSTHUST JIULIOM, KOTOPbIE MOJTYUHJIO CePTH(HMKAT HA 3aKOHHbBIX
OCHOBaHHUsIX; 6) coBepllieHHe JesHHUsI JUIIOM, He3aKOHHO T10-
JiydBliee cepTuduKar. 2. MolleHHHYECTBO, B KOTOPOM CO-
YJaCTHUKAMH SIBJISIIOTCST KPEUTHAST MJIH JIPYrast OpraHu3aLiysl.
3. MollleHHHY€eCTBO, B KOTOPOM COYYaCTHHKAMH SIBJISIOTCS
JIOJDKHOCTHbBIE JIMLIA TOCYIapPCTBEHHBIX OPraHoB (OpPraHoB
3AI'C, Ilencuonnoro douna PD).

Takum 06pa3oM, MOXKHO BBIIETHTH BCEX BO3MOMKHBIX TH-
MUYHBIX COYYaCTHUKOB: HCIOJHHUTEN, OPraHu3aTopbl;
COOHHUKH (J1ML@, OCYLIECTBJISIIONHME COBIT MOMIENbHbBIX JOKY-
MEHTOB ); KOPPYMITUPOBAHHbIE COYYACTHUKH, 3J10yMOTpeOsis
CBOMMM JIOJKHOCTHBIMH TTIOJTHOMOUHMSIMH.

Io-

1. Maxosa, M. B. Metoauka pacc/ieoBanusi MOLLIeHHHYeCTBa Npy noJydenny soinaat / M. B. Maxosa, E. Y. Cmbik //
PaccnienoBanue oTne/ibHbIX BUIOB MOLLIEHHHUECTBA: yueOHOe nocodue / noz pex. A. I ®uunnosa, JI. E. Hucrosoi. —

M.: IOpautungopm, 2014, — c. 39.

2. Kopayn, B.A. Crioco6bl coBepiieHHs MOILIEHHHUECTBA TTPU TOJY4eHHH CPEICTB MaTepHHCKOro Kanutana // Bnactb u
ynpasJjenue Ha Bocroke Poccun. — 2015, — Ne 2 (71). — ¢. 178.

lOpuanyeckue acnekTbl B 06pasosaHum Pecny6auku benapycob

Yenenes AHgpeit Hukonaesuy, cTyneHT;
Yenenesa EneHa HukonaesHa, cTyaeHT
Akapemus ynpasnenus npu Mpesugente Pecny6nuku benapycs (r. Munck)

Yenenes Cepreit Hukonaesuy, cTaplmii npenofasatenb
Benopycckuii rocyaapcTBeHHbIN MeAULMHCKUIA yHUBEpCUTET (r. MUHCK)

B cmameoe paccmampusaemces nosuyus pykosodcmsa Pecnybauku beaapycu no omrouleHuio K npasosomy pas-
sumuUIO U 0 poau ropucnpyoderyuu 8 oopasosarnuu, o noddepicke [Ipesaudernmom morodoix cneyuarucmos. lpogeccus
ropucma socmpebosana 8 Pecnybauke beaapyco. [Iposeden anarus cosepuleHcmaosans 0puouLeckoeo 0opasosanus

u sasxcHocmu boroHckoeo npoyecca.

Karouesoie crosa: Pecnyoauka Bearapyco, obpasosanue, ropucnpyoenyis, NOMeHyuaL, peeyiuposanie, 0esmens-

HOCMo, uumeﬂcuqbu/caquﬂ.

ayuHble WHHOBAUMH 0Cco0O0 MPUBETCTBYIOTCS B Pecrny-

6snke DBenapycs. A.T. JlykalieHko cudTaer HaydHbIi
MOTeHIMaJ CTPaHbl MOLIHOH MHTEJIEKTYyaJbHOH HHIYCTpHEN
C pa3BUTHEM Ha MPaKTHKY, HAMPABJEHHYIO HA BHEJPEHHE pe-
3yJIbTaTOB HCCJIEIOBAHHH M pa3pabOTOK B MPOHU3BOJACTBO H
yueOHblii npouece. 340 HayuHO-MCCIEIOBATE/LCKUX Opra-
HU3aUMH U 25 ThICSY HAyuHbIX PAaGOTHHKOB, aclMPaHTOB H
JIOKTOPAHTOB — 3TO ellle JlaJleKo He BCe, KTO yCep/iHO 3aHH-
MaeTcst HayuHoH AesitesibHocTblo. K HayuHoil pabore npusie-
YeHbl yualllhecst M CTyAeHThl. B Hale# ctpane HU ofHO cTpa-
Teruyeckoe pelleHHe B ToCy/lapcTBe He MpUHUMaercs 0e3
peKOMeHaUni M 3ak/o4yeHus ydeHblx. Murencudpuxauus

HAYYHOH JIeITeJbHOCTH HIPAeT BayKHYIO POJib K OTKPBITHIO
HOBBIX BO3MOXKHOCTEH /151 SKOHOMHUYECKOTO POCTa M COLH-
anpHoro passuTHsl besmapycu. OrteuecTBeHHast HayKa BCeCTO-
pOHHe nojep:kuBaercs rocygapersoM. Ocoboe 3HayeHHE B
Benapycn npuaaercst HaydHO-TeopeTHYECKOMY oGecredeHHIo
(hopMHpOBaHUs MPAXKAAHCKOTO 0OLLECTBA U CTAHOBJIEHHS CO-
LMaJbHOTO MPaBOBOro rocynapcrsa. B crpaHe padotaer Ha-
YUHO-000CHOBAHHBIH, MPABOBOH MeXaHH3M C 3(PPEKTHBHBIM
MPaBOBLIM PETryNHpoOBaHMEM OOIIECTBEHHBIX OTHOLIEHHH C
BHEJIPEHHEM B I0PHINUECKYIO XKH3Hb HOBBIX Pa3paboTOK 3aKO0-
HozjaTesibeTBa. [IpaBoBasi HaydyHas 1KoJsa TOCY1apcTBa pas-
BUBAETCsl YCIIELIHO C CHCTeMaTH3allMell 3aKOHO/AaTeJbCTBA.



“Young Scientist” - # 26 (264) - June 2019

Jurisprudence | 259

OpnuM M3 HanpasJseHHi Bosionckoro npouecca sBisieTcst
Te3uc «00pa3oBaHue B TeUeHHEe BCEH KU3HU», UTO SBJSETCS
aKTyaJIbHbIM MTPH MOJATOTOBKE CMELHAIUCTOB B 06J1aCTH I0pH-
cnipyaenunn. Bosonckuil npotece B chepe 06pasoBaHust 3a-
KOHOMEPHO OMpeJe/ny HOBble Pa3paboTKK HHHOBALIHOHHbBIX
MOJIXOJIOB K COBPEMEHHbIM 00pa3oBaTebHbIM chcTeMaM. bo-
JIOHCKast KOHBeHLMs Oblia noanucada B 1999 . B 2015 1. Pe-
cny6ska bBenapych crasia noJiHoONpaBHbIM yyacTHHKOM bBo-
JIOHCKOTO Tpoliecca, YTo TMOBJEKJ0 332 COOOH BBIMOJIHEHHE
orpesieNleHHbIX 00513aHHOCTEN MO peasu3alui Lesel 1 3aaad
BosoHckoii neknapauuu [6]. [Ipodeccusi ropucra 0oco60 ot-
BETCTBEHHAs!, paboTasi B POKypaTypax 3THM JIFOJISIM HU OJIMH
pa3 NpUXOAUJIOCH NPUHUMATD TBEp/ble pelleHusl, onpee/sis
cynbObl pyrux atonei. [Tostomy npodeccusi opucra npej-
noJsiaraeT exKeJHeBHOe oOyueHHe, €KeIHEBHOE MOMOJHEHHE
JIMUHOCTHBIX 3HAHUH M HEOOXOJAMMOCTb MOCTOSIHHO ObIThb B
Kypce u3MeHeHHH B obmactu mpasa. IOpHCTBI MOBHILIAIOT
CBOH YPOBEHb uUepe3 CHCTEMY CTa’KHPOBOK BHYTPH CTpaHbI
1 3a nipefenamu Pecriy6sku benapyces. Muorne oco6o je-
JIOBbIE JIIOJU TI0JIy4aloT BTOpoe oGpasoBanue B AkaneMuu
ynpasJieHus rnpu [Ipesunenre Pecny6nuku benapyces, rie ne-
TaJIbHO M3YYaloT MPABOBbIE M SKOHOMMUECKHE ACTEKThl rocy-
napcera. B Pecny6sinke Benapych co3nanbl 6iaronpusitible
YCJIOBHUS JUISi PACKPBITHS TBOPUECKHX BO3MOXKHOCTEH M MPO-
(heccHOHAJIbHON caMmopeaJsii3alii YUeHbIX, pocTa HX HAyUHOH
KBaJupUKaUMu. B crpane KanpoBblil moTeHlMas HAyKH siB-
JISIeTCS OJIHUM M3 OCHOBHBIX PECypCOB HHHOBALIHOHHOTO pas-
BUTHS MpaBa U SKOHOMHKH, a €ro COXpaHeHHe W BOCHPOM3-
BOACTBO — OCHOBHOH 3ajiauell rocylapCTBEHHON MOJHUTHKH
B chepe HayKu. MHTerpalMoHHbIe TPOIECCHl B SKOHOMMKE
BJIEKYT 3a COOOH COBEpPLIEHHO HOBblIE MOJXO/Abl M HOBbIE
Kanpbl. «O6pagoBaHde — 3TO lleJleHanpaBJAeHHbIH MpoLece
o6oralleHust TMYHOCTH (DyHIAMEHTAIbHBIMK U TPUKJIAIHBIMU
3HAHUSIMH, COOTBETCTBYIOLIUMH COBPEMEHHOMY YPOBHIO pas-
BUTHS, OXBATbIBAET LIEJNYI0 CHUCTEMY OTHOLIEHHH, CKJajlbl-
BAIOLIMXCS MEXKJY TOCYyIapCTBOM H JIMUHOCTBIO, MEXJy TO-
CylapCTBOM M 00pPa30oBaTe/bHBIMH YUPEKACHUSIMH, MEXKIY
nejaroramMmu W oOydatouumucst u ap». [1, 2, 3, 7]. Tloaro-
TOBKA IOPUCTOB, UX BO3JICHCTBHE HA HALIHOHAJIbHbIE CUCTEMbI
o0pa3oBaHusl, a TaKKe HeoOXOAUMOCTb COBEPLIECHCTBOBAHHUS
CHCTEMbI I0PHINYECKOTr0 06pa30BaHusi CTajld KJI0UeBbIMH BO-
npocamu B 2016 romy /151 BEIpabOTKH COOTBETCTBYIOIINX pPe-
LLIeHHH, HeOOXOAMMOCTH YTBep:KaeHHs HoBOH KoHuenuus

Jlutepatypa:

pa3BUTHS OpUAMUECKOro o0pa3oBaHus B cTpaHe. B aBrycre
2017 rona 6bu1a yrBepaxkiena KoHuenius pa3Butus 10puim-
yeckoro ob6pazoBanusi B Pecnybuike benapych Ha nepuos 10
2025 rona u ['lnan MmeponpusiTuii no peannsauuu Konueniun
pasBuTHs 1opuandeckoro obpasosanusi B Pecnybinke bena-
pych Ha nepuon 1o 2025 roga [4, 5]. Takum o6pasom Gbliu
yKazaHbl TEHACHUHMH Pa3BUTHS IOPUAMYECKOro o6pa3oBaHusl
B Pecny6sinke Benapych. B Konuenuuu pazsutusi iopuamnue-
ckoro obpasoBanus B Pecnybsuke Benapych Ha nepuop 10
2025 roaa u3oXKeHbl TaKke TEPMUHBI, Kak:

1) Bblcuiee topuaMieckoe 00pa3oBanue;

2) jomoJiHUTENbHOE I0pUInIecKoe 06pa3oBaHue;

3) lopUaMUecKue CrelrasbLHOCTH;

4) 1opuaMuecKoe KJIMHHYECKOoe 06pa3oBaHue U JIp.

B Konuenuuu passutust iopuanueckoro o6pa3oBaHusi 1aHa
OLIEHKA TEKYIIEMY COCTOSHHIO 00Pa30BaHUSI U OMpeleeHbl
MJIaHbl €ro Ja/jbHEHIIEero PasBUTHS: CTpaTerHyecKue LeJH,
NPUHIIMTIBI, TEHICHIIMH, HAaTIPABJIEHHS U IPECTOsIIIME 3a1auH
pasBUTHSI CHCTEMbl IopHanHyYeckoro oopasosanus. [Ipenycmo-
TPEHO yCWJIeHHe HAayYHOro, KaapoBOro, HOpMaTHBHOIO, Opra-
HHU3aLUMOHHOTO M MaTepHaJsIbHO-TEXHHYECKOro obecreueHus
fopuMyeckoro oopazoBanus. Takasi MojepHHU3alUs OPHIH-
4yeckoro o0pa3oBaHus TpeOyeT pelleHHsl 3a1a4m: UCKJIIOUUTD
LyGJIMpOBaHKE CIELHATBLHOCTE Pa3HOOOPA3HbIX 110 HauMe-
HOBaHUsAM, HO €IMHBIX 110 HaszHauyeHHto. MoJioaple crieuua-
JIUCTHI JI0J2KHBI ObITh MOATOTOBJIEHBI C Y4€TOM TeX (haKTOpOB,
KOTOpble BJIMSAIOT Ha (DOPMHUPOBAHHE M Pa3BUTHE TPaxKJIaH-
CKO-TIPABOBbIX HOPM HHCTHUTYTOB KaK BHYTPH CTPaHbl, TaK U 3a
pyOexKoM, coxpaHsisi HeOOXOIMMble HAllHOHAJIbHBIE TPaJULIMHU
1 0COOEHHOCTH BBICILIEH HIKOJIBI.

B Pecny6nuke Benapych Ilpesunentom chopmupoBaHa
CHCTEMa Mep rOoCyapCTBEHHON MOUIEP2KKH MOJIOLON TalaHT-
JIMBOW MOJIOJICXKH: TIPEMHHU, CTUIIEHIIMHU 3a MepBble MecTa Ha
KOHKYPCaxX MOJIOJIbIX YU€HbIX.

CriellMaueThl opuHueckoro o6pasoBanus B PecryOuivike
Benapych paGoTaioT B pasHbIX yUpeXKIeHHsAX: Ha 3aBojiax, da-
OpHKax, B Byzax, 00JbHULAX, MOJHKJIHHHKAX, B IOPUAMYECKHX
KOHCYJILTALMAX U T. M. KaxK/blii 10pUCT NpH OTBETE Ha OpHU-
JIMUeCKUil Borpoc cobJojlaeT rpaBuia npodeccuoHa bHOM
STHUKU TIPU OKA3aHWH I0PUAMUYECKHX YCJIYT, BCEra CTapaercs
JlaTh SICHble M UETKHE OTBEThl Ha TMOCTaBJEHHbIE BOMPOCHI,
a BOT BBICOKHH YypOBeHb MpodeccHaniama UMH TOJyuYeH B
BbICLLEl 1KoJIe, 6J1arofaps HallMoHabHOMY 00pa30BaHHIo.
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0 HeKOTOpPbIX BONPOCAX BbICENIEHUA U3 CNYIKEOHbIX XKUJIbIX MOMeLLeHU

Yepkecos Anekceit Cepreesuy, CTyAeHT MarucTparypbl;

HayuHbiii pykoBoguTenb: Pam3aesa Jlapuca HOpbeBHa, KaHAUAAT OPUANYECKUX HAYK, AOLEHT
CapaToBcKas rocyfapcTBeHHas I0PUAMYECKas aKafemus

Hpa@o Ha Jcuauue ABAAemesl KOHCMUumyyuoOHHbIM npasom 4eioseka u epaofcdanuﬂa, Haxoaﬂu{eeom Ha meppu-
mopuu Poccuiickotl Cbedepaquu. Boicesernue sakaiouaemces 8 rzpuﬁydumeﬂbﬂozn AudleHuu npasa Ha noasvzosaHue

HCUNBIM 1TOMeUeHUCM.

Karouesole crosa: soicenerue, npaso Hafcuruue, HecosepuleHHoaemHue, peuteHue cyda.

About some questions of eviction from service residential premises

The right to housing is a constitutional right of a person and a citizen located on the territory of the Russian Federation.
Eviction is the compulsory deprivation of the right to use the dwelling.
Keywords: eviction, right to housing, minor, court decision.

Poccuiickoit Defiepaliyun KaxaoMy rapaHTHUpPyeTcsi paBo

Ha JKWJIHIIE, KOTOPOE TIOJNYYHJIO MEXKIyHapOaHO-Mpa-
BOBOE MMpPH3HAHHWE B KauecTBe OJHOTO M3 HEOOXONUMBIX yC-
JIOBUH oOecrieyeHHs MnpaBa Ha JOCTOMHBIH »KH3HEHHbIN
ypoBeHb. JKuJulile HeNPUKOCHOBEHHO H MPUHLKIT HEJIOMYCTH-
MOCTH TIPOU3BOJILHOTO JIMILIEHHUST KUJINLLLA SIBJSIETCS] OJIHUM U3
OCHOBHbBIX MPUHUMIOB HE TOJBKO KOHCTHTYLUMOHHOTO, HO H
JKUJIMIIHOTO 3aKOHOAATENbCTBA. DTOMY CBUIETEBCTBYET CT.
25 Koncruryunu Poccuiickoit @enepauun [1]u cr. 1, 3 )Ku-
quiHoro kKojekca Pocentickoin @enepauyn (nanee — JKK
P®) [2]. Onnako, B MpeycMOTPEHHbBIX 3aKOHOM CJIydastx JIo-
MycKaercst orpaHHyeHre B NpaBe M0Jb30BAHUS KUJULLIEM H
BbICEJIEHUS U3 HEro.

BoicesieHue sB/SIeTCS MPUHYAUTENBHBIM COCOOOM OCBO-
OOXKJIEHHS YKUJIbsi U BbIPaXKaeTcsl B JIUILIEHHH TpaBa Mpo-
YKMBaTh B OTIPEIEJICHHOM TOMellleHHH. Bhicenenuo U3 cy-
JKeBGHOTO 2KHJIOT0 MOMELLEeHHsT MPEeILLEeCTBYeT pacTOp:KeHHe
WM TpeKpalleHrde J0roBopa HafiMa crielldasu3upoBaHHOIO
JKUJI0ro nomelteHust. Tak, comtacHo uactu 1 cr. 103 JKK
P® B ciyuasix pacTop:KeHUs] WM MpeKpallleHusi IOTOBOPOB
HaliMa CrielHaJu3uPOBAHHbIX YKHJIbIX TTOMELIEHHH TpaXIaHe
JIOJIXKHBI OCBOGOJIMTL »KUJIble TIOMEIIEHHS, KOTOPble OHM 3a-
HUMaJIM 110 JaHHBbIM jloroBopaM. B ciyvae orkasa ocBo6o-
JIUTb TakKue »KUJIble MOMELLEeHHs], YKa3aHHble rpaxkiaHe Moj-

JIEXKAT BBICEJICHHIO B CyleGHOM nopsike 6e3 MpenocTaBaeH s
JIPYTHX YKUJIBIX TOMelleHHi. MCKITIoueHHsT COCTaBAIOT rpaxK-
JlaHe, yKa3aHHble B UaCTH 2 JaHHOM cTaThi. MM B ciydyae Bbl-
CeJIEHHUS], MIPEIOCTABJSIOTCS JIPYTHE KUJIble TTOMelleH s, KO-
TOpblE JIO/UKHBI HAaXOMUTbCS B UepTe COOTBETCTBYIOLLETO
HACEJIEHHOTO MyHKTA.

Cratbeit 101 JKK PO, coneprkalieil 0TCblI0UHYI0 HOPMY
K CT. 83 3TOro ke KojieKca, peyCcMOTPEHO PACTOPIKEHHE J10-
roBopa HaliMa CreuuasM3upoBAHHOTO KUJIOTO TOMELIEHHUS
B cyneGHOM TMOpSIIKE B Cyydae Bble3a HaHUMAaTe sl U UJeHOB
€ro CeMbH B JIPYroe MeCTO »KHTEJILCTBA CO JIHS Bble3/ia, ec/ii
MHOE He NPeyCMOTPEHO (hefiepasibHbIM 3aKOHOM.

OcHoBaHMeM MpeKpalleHus A0roBopa HaliMa c1y»KeGHOTo
JKUJIoro moMernenusi, cornacuo cr. 104 JKK P®, apasercs
npeKpalleHue TPYAOBbIX OTHOLICHUH JHOO npeOblBaHUs Ha
rocyapCTBeHHON Jo/mKHOCTH P®, rocynapcTBeHHOH JIOJIK-
HocTH cy6bekTa P® nin Ha BbIGOPHOH JMO/IKHOCTH, a TaKKe
YBOJIHEHHE CO CJ1YKOBI.

OpnHako, nocraHoBjieHHeM TpHUHAALATOTO apOUTPaXKHOTO
anesonHoro cya ot 18.07.2018 Ne 13AI1-15564/2018,
13AT1-15566/2018 1o neny N A42—2950/2017 6bino yera-
HOBJIEHO, 4TO 10 cMbicay cT. cT. 104 u 103 )KK P® npekpa-
LIeHHEe TPYIOBBIX OTHOLLEHHH ¢ paboTojaTeseM, MperocTa-
BUBLUMM KMJIO€ TOMELIEHHE, CJIYKHUT JHIIb OCHOBAaHHEM
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JUIsl TIpeKpallleHus I0roBopa HailMa CJry?KeOHOTO »KHJIOTO T10-
MeLLeHHs, HO He BJiedeT 3a coO0H aBTOMaTHYeCKoe MpeKpa-
11leHHE IOTOBOPA B MOMEHT YBOJIbHEHHSI COTPY/IHUKA (TIpeKpa-
lleHUs JIeHCTBUSI KoHTpakTa). JloroBop HaiimMa ciy»KeGHOro
JKUJIOTO TTOMELLIEHHs COXPaHsIeT CBOe AeHCTBHE BILIOTb JI0 €ro
J106pPOBOJIBHOIO 0CBOGOKACHHS HAHUMATE/IEM, TIPH OTKa3e OT
KOTOPOTO IpaK/IaHHH TOJIEKHT BBICETCHHIO B CyleOHOM MO-
psiIKe ¢ MpeKpalleHueM rpas 1 06s13aHHOCTeH B OTHOLICHUH
3aHUMAaeMOro XKuJbsi [4].

Haubosee cnoxkHOH mpollefypolt  BbICeeHHus,
BCTpeyalollelicsl Ha [paKTHKe, [PU3HAETCSl BbICEJIEHHE
rpaxaaH (poautesieil), HMEIOLMX HECOBEPLIEHHOJCTHHX
nereil. Hanpumep, eciu BoeHHOCTYKALLMH, TPOKHBAIOLLNH
B CJIy?KeOHOM KMJIb€ COBMECTHO C CYNPYroil H HecoBeplleH-
HOJIETHUM peOEeHKOM, pacTopraeT ¢ Hell 6paK U MepeBOAUTCs
K HOBOMY MecCTy CJy»KObl WJIM YBOJIbHSIETCSI, TO BO3HHKAIOT
TPYAHOCTH C BbICEJIEHUEM TAKOr0 ObIBLUEro 4jieHa CeMbH Ha-
Humaresis. B KkauyecTBe npumepa MOKHO MPUBECTH MOCTa-
HosJsienue [Ipesunnyma Jlenunrpaackoro o6jacTHOro cyjaa ot
19.09.2017 r. Ne 44r-59/2017, KoTopbiM Gbll1a paccMOTpeHa
KaccallMoHHasl »ka100a BOGHHOC/YKaLLero.

B kaccaunonHoll »xajno6e ucTel, MpOCUT OTMEHHTh CO-
CTOSIBLLMECS] MO Jieqy cyaeOHble [10CTAaHOBJIEHHSI B 4acTH
0TKa3a B YJOBJETBOPEHHM HCKOBBIX TpeOOBAaHWUH O TIpPH-
3HAHUM YTPATHBLIMMH MPAaBO Ha XKHMJYIO TJIOLIAb, H BbICE-
JIeHMH ero ObIBLIEH CyNpyrM M HecoBepLIeHHOJIeTHEH J10-
uepu. B xkanobe ykazaHo, UTo Npu pacTop:KeHUU Opaka Ja0ub
ocTasach MPOKUBATh C MaTepPblo, B CBSI3W C UeM, TpH pe-
LIeHUH Borpoca 06 0CBOOOXKAEHHU CJy:KeGHOU KBapTHPLI
OHa He MOXKET paccMaTpHBaTbCsl KaK UJIEH €ro CceMbH, CO-
XpaHSIILNH MMPaBo M0Jb30BAHHS KHJIBIM TTOMellleHUeM, T10-
CKOJIbBKY OH B CIIOPHOH KBapTHpe He MPOKHUBAET W HE Ha-
MepeH B Heil mpoxkuBaTh. CornacHo uactu 4 ct. 31 JKK PO,
B CJlyyae NpPEKpalleHHsl CeMEHHbIX OTHOUIEHHH MeXK1y Ha-
HUMaTeseM CJ1y:KeGHOro KMJIOro MOMELLEeHHsT W 4jeHaMH
€ro CeMbH, MPaABO TMOJb30BAHUS CAYKEOHBIM KHUJIBIM TTOMe-
lIeHHeM 3a ObIBLINM Y/JeHOM CeMbH HaHMMaTeJis, He coXpa-
nsercsi. B o6ocHoBaHHM 3asiBJIE€HHBIX UCTLOM TpeOGOBaHUI
TaKyKe YKa3blBAETCs, UYTO COXPAHEHHME 3a €ro HecoBeplleH-
HOJIETHEH J104epPbIo MpaBa MOJb30BAHUS KUJOH MJIOLIAMBIO,
MPensTCTBYeT eMy C/aTh yKa3aHHyl0 KBapTHPY B YCTaHOB-
JIEHHOM 3aKOHOM TOPSIJIKE U TOJYUHTh APYTYIO KBAPTHPY, MO
HOBOMY MeCTY CJTy?KOBI.

B peuiennu cyna ykazano, 4To cOOCTBEHHHK KHJIOTO [10-
MellleHusi, B ToM uucie Poccuiickass @enepaiyst, ocyliecr-
BJISIET CBOM IIPaBa CBOEH BOJIEH H B CBOEM MHTepece, 1eHCTBYs
110 CBOEMY YCMOTPEHHUIO B OTHOLUEHUH 3TOTO MOMELLEHHs], HO
B COOTBETCTBHMH C €r0 HA3HAYECHHUEM M TpeiesiaMi €ro UCHoJlb-
30BaHus, yctaHoBJeHHbIMU JKK PP, 1 npu sToM HeceT Gpemst
€ro coJiepKaHusl. YCTaHOBJIEHO, UTO YIOJHOMOYEHHBIH oprat
MunucreperBa o6oponbl  Poccuiickoit ®Penepatipu  nociie
(haKTHUECKOro Bble3/la M3 YKa3aHHOH KBapTHpbl MCTLA Ka-
KUX-JIMOO JeHCTBUI, HAlpaBJEHHbIX HA ee 0CBOOOXKIEHUE OT
JIMLL, He UMEIOILMX TIPaBa MoJb30BaAHUS CIYKEGHBIM XKHUIIbIM
TOMellleHHeM BeOMCTBEHHOTO (hoH/A, He TpeArpuHUMAl,
XOTS1 UMeJI TaKyt0 BO3MOXKHOCTb.

4qacTo

B cootBeTcTBHH C pa3bsCHEHUSMH, COIAEPKALLMMUCS B TI1.
«e» n. 41 nocranossienust [lnenyma Bepxosroro Cyna Poc-
cuiickoit @enepatuun ot 2 uoast 2009 roga N 14 «O Heko-
TOPBIX BOTIPOCAX, BO3HUKIIKX B CyleOHON MPAKTHKE MPH MPH-
Menenuu JKuaunigHoro komekca Poccuiickont ®enepaunn»
uJIeHbl CEMbH HaHUMATEJIs CIYKEGHOTO XKHUJIOTO MOMEIIeHH S
B COOTBETCTBHM ¢ yactbio 5 cr. 100 u yacrsmu 2—4 cr. 31
JKK P® nmetor paBHoe ¢ HaHHMAaTe/eM NPaBo M0Jb30BaHHs
JKWIbIM TIOMELLIEHHEM, €CJIH HHOE He YCTaHOBJIEHO corvallie-
HHEeM Mex1y HUMH. B ciyuae mpexpalieHusi ceMeiHbIX OT-
HOLLIEHUH MeX1y HaHUMaTeJeM CJy:KEeGHOTO KHJIOro nome-
IIEHHS U YJIEHOM €ro CeMbH MPaBO MOJIb30BAHUS CIYXKeGHbBIM
JKWIbIM  TIOMeLIeHHeM 3a ObIBLIMM 4YJIEHOM CEeMbH HaHM-
mareJisi, o oblieMy MpaBuJy, He coxpansiercst (4. 4 cr. 31
JKK P®). Onnako oHO MOXKeT ObITh COXpaHeHO 3a ObIBILIUM
UJIEHOM CeMbH HaHUMAaTEJIsl CIIy?KeOHOT0 2KUJIO0T0 MOMELIEHUS
M0 PElIEHHI0 Cyla Ha OTPEIeNEHHbIH CPOK M0 OCHOBAHUSM,
npeaycMOTpeHHbIM YacThio 4 ¢T. 31 JKK PO [5].

B wurore Ilpesunuym Jlenunrpajackoro o6sacTtHoro cyna
NPUHSJ PelieHHe O NPU3HAHWK ero HecoBepLIEeHHOJETHEH J10-
uepH yTpaTHBLIEH NpaBa M0Jb30BAHUS XKUJbIM TIOMELLIEHHEM
1 ee BbICEJIEHUH.

OpnHako, aHalu3upyst HOPMbl JEHCTBYIOLIETO 3aKOHOJA-
TeJIbCTBA MOXKHO TIPMHTH K JIpyromy peayJbraTy. CornacHo
yactu 5 1. 100 KK PO npaso no/ib3oBaHusi GbIBIIUM UJI€HOM
CeMbM HaHUMATeJIsl CIy?KeOHBbIM KUJIbIM MOMELLIEHHEM pery-
Jipyercsi yactblo 4 ¢r. 31 nannoro kojekca. [1o cMbicsty uacTu
5 cr. 100 KK P® naHumaresb cy:KeGHOTO XKUJIOTO TOMe-
1I€HHSI TPUPABHUBAETCS K COOCTBEHHHUKY XKHUJIOTO OMELIEHUS,
ykazanHoro B yactsix 2—4 cratbu 31 JKK PD. B ciyuae npe-
KpalleHHsl CeMeFHbIX OTHOLLIEHHH ¢ COOCTBEHHUKOM KHJIOTO
MOMELLEHHST TPABO MOJb30BAHHUS JAHHBIM KHJIbIM TOMellle-
HHeM 3a ObIBLIMM YWIEHOM CeMbH COOCTBEHHHKA ITOTO KUJIOTO
MOMEILIEHHS] He COXPAHSIETCs, €C/IH HHOE He YCTAHOBJIEHO CO-
IIallleHHeM MeXKy COOCTBEHHHKOM M ObIBLIMM 4YJIEHOM €ro
ceMbt. Ec/in y ObiBLIEr0 U/leHa ceMbH COOCTBEHHUKA 2KHJIOTO
MOMELLEHHST OTCYTCTBYIOT OCHOBAHHSI NPHOOPETEHHS UJIH OCY -
LLECTBJIEHHSI TPaBa MOJb30BAHUS MHBIM KMJbIM [OMellle-
HHEM, a TAKXKe, eC/IM UMYLLECTBEHHOE M0JI0KeHHe ObIBLIETro
uJleHa CeMbM COOCTBEHHMKA »KUJIOTO TIOMELIIEHUS U IpyTHE 3a-
CJIY>KHBAIOIIHE BHUMAaHHUsS OOCTOATENbCTBA, HE TMO3BOJISIOT
emMy obecreynTb ceGsi MHBIM KUJIbIM TOMELIEHHEM, MPaBo
M0JIb30BAHUS JKUJIbIM MOMELIEHHEM, MpPUHAVIEeKALLHUM YKa-
3aHHOMY COOCTBEHHUKY, MOXKET ObITb COXPaHEHO 3a ObIBLLMM
UJIEHOM €ro CeMbH Ha OMNPeeJeHHbI CPOK Ha OCHOBAHHH
pewenust cyga. Ilpu stom cyn Bnpase 06s13aTb COOCTBEH-
HHKA 2KUJIOTO TIOMEILEeHUsT 00eCNeUnTh UHBIM XKHUJIbIM MOoMe-
lleHHeM ObIBLIEro Cynpyra W Jpyrux Uj€HOB €ro CeMbH, B
M0JIb3y KOTOPbIX COOCTBEHHUK HCIOJIHSET aJHMEHTHble 005-
3aTeJIbCTBA, 110 UX TpeboBaHuio [2]. DTo TakKe NMOJATBEp:K/IA-
etcsi cratbsiMu 13— 16 nocranorJienus [Lnenyma BepxosHoro
Cyna P® or 02.07.2009 N 14 «O HeKOTOpBIX BOMpOCax, BO3-
HUKIIUX B Cy/1eCGHOM MPpaKTHKe MPH npuMeHeHnk JKUuIHoro
koziekca Poccuiickon @enepauyn» [6].

B nonosneHue K BbllIeyKa3aHHOMY MOXKHO OTMETHTB, UTO
B cuity nonoxkenuin Cemeitnoro konekca Poccuiickoin ®ejie-
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pauud [3] 00 OTBETCTBEHHOCTH pPOAMTENEH 3a BOCIIHTAHHE H
pa3BUTHE CBOMX JIeTell pacTopKeHue Opaka pomuTeaell H ux
pasaesibHoe MPOXKUBAHHWE HE BJMAIOT Ha npaBa peGeHka, B
TOM YHCJIe Ha JKUJHUILHbIE TTpaBa. [Toatomy npekpaltiieHue ce-
MEeHHBIX OTHOLLIEHHH MEXKIy POIUTENIMH HECOBEPILIEHHOJIET-
Hero peGeHKa, MPOXKHUBAIONIETO B »KUJIOM TIOMEIIeHHH, HaxX0-
JIALLEMCsT B COOCTBEHHOCTH OIHOTO U3 POJMTENEH, He BJleyeT
3a co6oil yTpaTy peGeHKOM MpaBa M0Jb30BAHUS KUJIbIM MO-
MelleHUEM.

[TockosbKy ciyzke6HOE yKUJbe SIBJSIETCS] COOCTBEHHOCThIO
Poccuiickoit Denepaiiin, HaXoIUTCs B ONEPATHBHOM YNpaB-

Jlutepatypa:

JIEHWW OpraHu3allnu, siBjsiiolleicst paborojaaresieM 1Mo OTHO-
LIEHUIO K HAHUMATEJIIO TAKOT0 XKHJIbsi, ¥ MIPEIOCTABJISIETCS Ha
MEepPHOJI UCTIOJIHEHHUST TPYIOBLIX 0051I3aHHOCTEH HJIM TTPOXOK-
JIeHUsT CJy’KObl, TO HE3aKOHHOE MPOKUBAHHE TaM JIMLL Hapy-
niaet npasa coOCTBEHHHKA, MPOTHBOPEUUT 1I&ISIM U MpeaHa-
3HaUYeHHIO CTy»KeGHBIX KUJbIX ToMelieHui. [Toatomy cunTaio,
YTO YCTAaHOBJIEHHOE 3aKOHOM TIpaBo cyfaa 006si3aTh HaHMMa-
TeJist Cay2KeGHOTO 2KUJIOTO TIOMeleHUs] 00eCeuuTh JPyrum
JKUJIBIM [TOMellleHHeM ObIBILIEro Cyrnpyra WK WHbIX ObIBILIUX
UJIeHOB €ro CeMbH, B MOJIb3y KOTOPbIX OH HCIIOJIHSIET aJj-
MeHTHbIe 06513aTeJIbCTBA, JIOJ?KHO ObITh €r0 00S3aHHOCTbIO.
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MNOJIUTOJOIUS

®opMupoBaHUe NONUTUYECKOW INUTbI KaK hakTop 3¢ eKTMBHOro
rocyAapCTBEHHOro ynpaBneHus

Ko3nosa AHrennHa [IMUTpueBHa, CTYLEHT
MocKkoBCKuit rocyaapCcTBeHHbIN opuanyeckmit yuusepcutet umenu 0. E. KytaduHa

B dannoii pabome paccmampusaemces 3a8UCUMOCTb ddeKkmusHocmu 2ocyodapcmeerHHo20 YnpasieHus om cno-
coba hopmuposaHUs NOAUMULECKOL 2AUMbL, YROMUHAIOMC PABAULHbLE KPALLHOCMU 8 OCYU,eCmBAeHUL KAOPOBOLL No-
aumuku eocyoapemsa. [as 6osee 0emarbHo20 paccMomperus NOCMABACHHO20 BONPOCA UCCACOYIOMC KOHYenyuu
MaKux u38eCcniHblx N0AUMoA0208, Kak Buregpedo llapemo, [asmarno Mocka u b. Pokmana. Ha ocnose meopemuue-
CKUX NOAONHCCHULL U NPUBLOCHHOLX NPAKMULECKUX APSYMEHINO08 0eaaemcest 8ol800 0 HEOOXOOUMOCMU PeKPYMUPOBAHUS
NOAUMUYECKOL JAUMbL HA OCHOBE OMKPOLLMO20, KOHKYPEHMHO20 XapaKmepa, OCyujecmaaiemoe 60AbUUM KPYeoMm AUy
U U3 PABAULHOLX COYUANbHOLX 2pynn, 4mo bydem npusooums K ROBbLLUEHUIO IheKkmMuUsHOCMU YNPABACHHECKO20 NPO-

yecca.

Karouesole cnrosa: norumuueckas aauma, eocyoapcmeerHoe Yynpasienue, KaHaibl pekpymuposanus, Kaoposas
NOAUMUKQA, 20CY0apPCMBeHHbLL ANnapam, NOAUMULEcKas Cucmema, eocyoapcmaernas cayicoa.

Cmomema BO3HHKHOBEHMSI 006111eCTBa Bhle/sieTest 0cobast
rpyrnmna JiojieH, Kotopasi OCylleCTBJsIET yIIpaBieHHe Hau-
6oJiee Ba)KHBIMH MPOLIECCAMH, TPOUCXOAALIMMH B oOlle-
cre. Co BpeMeHeM 3Ty JaHHYIO TpyIy JIOAEH CTalu orpe-
JIeNISITh KAk «3juTa». BO3HMKHOBEHHE KOHLEMUHMH 3JIHThI
MOXKHO TIPOCJIEIUTL YxKe B TPyJdaX O KOHLEMIHH [OCTPO-
€HHUs WIeabHOTO rOCYIapCTBa JIPeBHETPEUECcKoro humocoda
[lnaTona, Mo MHEHHIO KOTOPOTO yNpaBJjeHHe ToCyl1apCTBOM
JIOJI?KHA OCYLIECTBJIATh HCKJ/IOUMTEIBHO PHBU/IETHPOBAHHASA
rpynna $unocooB-apucToKpaToB. Teopuu COBpeMEHHbIX
37UT OblIKM copmupoBanbl Ha pybexke XIX—XX Bekos, of1-
HAaKO BCE OHH CBOJSITCSl K TOMY, 4TO B JII0OOM ofllecTBe Cy-
L1eCTBYeT HEMHOTOYMCJICHHBIA CJI0H JIIOJEH, KOTOpble O0Cy-
LIECTBJIAOT HauboJsee 3(PQPEKTHBHOE YrpaBJeHHe BCEMH
o0lecTBeHHbIMU Npoueccamu. Ocoboe MecTo cpeau cylle-
CTBYIOILIUX BHJIOB 3JIUT MPEIOCTaBJIeHO MOJUTHYECKOH, Be/lb
oHa 00J1afiaeT OrpejiesleHHbIMU TOCYyAapCTBEHHO - BJACTHBIMH
MOJIHOMOUHMSIMH JIJIsl PYKOBOJICTBA HauboJiee BayKHbIMM TPO-
1eccaMu ¥ KOHTPOJIS MPUHATUS pelieHnH. OJHAKO TOJMUTHKA,
NPOBOAMMAs TOJUTHYECKOH 2JIMTOH HECBOOOIHO OT OLIMOOK,
MPOCUETOB W He BCerIa OTIMYaeTcss CBOeH 3(QeKTHBHO-
crblo. Kak npaBusio, 310 06yc/IOBJIEHO COCTABOM M OpraHu-
3alyeil 3/JUThI, SBJSIOLICHCS MPaBsliell B TOT MK HHOHU 3Tan
MCTOPHUUECKOTO pasBuUTHs. COOTBETCTBEHHO BO3HMKAET MO-
TpeGHOCTh B H3OpaHUN M BHISIBJAEHHH Hanbosee 3(hpeKTHB-
Horo crnoco6a (POPMHUPOBAHUS MOJUTHYECKHX 3JUT. Bee 310
CBfI3aHHO C KajlpOBOW MOJIMTHKOH, MPOBOJMMON B Trocyaap-
crBe. Benp ecn Ha pykoBozsiiye nocTbl GyyT Ha3HAYATbCs

JIPY3bsl, COCY?KHUBIIbI MJIH 2K€ TPOCTO 3HAKOMBIE, TO 3TO He-
H30eKHO OyleT MPHUBOAUTL K HeI(D(EKTUBHOCTH OCYyLIECT-
BJIEHHsT yripaBJieHuYecKnx (YHKIMH, Tak Kak JTaHHble JHIa
MOTYT ObITb COBCEM HEMNPHUIOAHbI K OCYLLECTBJICHHIO yNpaB-
JIEHUs] B CUJIy OTCYTCTBUSI HEOOXOAMMOro ypoBHsi 00Opaso-
BaHUsl, KBasMUKALUK, VTyOMHHOTO MOHUMAHHKS yIIpaBJeHye-
CKHX TIpolleccoB. B Xymiiem BapuanTe 3T0 MOXKET MPUBOJUTD
K OCYIIECTBJIEHHIO TIOJTHOMOUMH JaHHBIMU JHLIAMH Ge3HpaB-
CTBEHHO, HE B NOCYIapCTBEHHBIX HHTepecax, a COOCTBEHHBIX,
HepEeLKO KOpbICTHBIX. JIpyroi KpaHOCTbIO B OCYLLECTBJIEHHH
KaJ[pOBOH TOJUTHKU SIBJASETCS OTCYyTCTBME LMPKYJISLUMH TO-
JIUTMUECKOH 3JIUTHI, UTO MPUBOAUT K ee 3aMkHyTocTH. Ecre-
CTBEHHO, 3TO TAKXKe SIBJISIETCS MaryOHbIM /151 00111eCTBa, Be/lb
npaesiliiie KPyru ToCyAapCTBEHHO-OPTaHH30BAHHOTO Mexa-
HH3Ma CTPEMSITCSl K CAMOBOCIIPOU3BOJICTBY, a sl YCIELHOro
CBOEro (PyHKIMOHHPOBAHMSI TOJMTHYECKAs 3JIUTA JIOJKHA
ObITb JMHAMHUUYHON CTPYKTYpOH, JIETKO TpaHChOPMUPOBATHCS
B COOTBETCTBMHU C MOCTOSIHHO H3MEHSIOIMMHUCS U OOHOBJISA-
IOIMMHCST YCJIOBHSIMM COBPEMEHHOT0 0011eCTBa, JI0MyCKaTh
B CBOW KPYTH HOBBIX, HanOoJjiee BBIIAIOIIMXCST M MHTEJIEK-
TyaJIbHbIX 4eHOB obulecTBa. Bee 310 NpuBOAUT K npobieme
BbIOOPA TOrO MJIM MHOTO criocoba opraHu3aldu KajipoBoH Mo-
JIMTUKKM TOCYapCTBa, KOTOPHIH Gbl1 Obl HaubGosiee 3dex-
TUBEH B CJIOXKUBIINXCS yCa0BHUAX. JlaHHY0 Tpob/ieMy clieyeT
paccMaTpuBaTh € MO3ULMHU TaKOH 00JacTH 0OLLECTBOBEIYE-
CKMX 3HAHWH, KaK MOJUTOJIOrHS. AKTYalbHOCTb H3yueHHst 00-
YCJIOBJIEHA TEM, YTO UMEHHO MOJHUTHYECKAs! 3JIUTa SABJSIETCS
TOH OCHOBOH, M3 KOTOPOH (POPMUPYIOTCS 3aKOHOAATEJbHbIE,
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MCIIOJIHUTE/IbHbIE OpraHbl BJIACTH, MPABUTENbCTBEHHbBIA arl-
napar, a Takke Kajpbl FOCYIapCTBEHHbIX YuperkieHHUi. 3Ha-
YUMOCTb 3P HEKTUBHOCTH (DOPMUPOBAHUST IJUT COCTOUT U B
TOM, UTO 3JIMTA CMOCOOHA CYLIEeCTBEHHO BJHMSTH Ha MpoLece
yrnpaBsJenust oOIeCTBOM, TeHAEHIIMH Pa3BUTHSI, 1leHHOCTHbIE
OPHEHTALIMH M TOBENEHUECKHE CTEPEOTHMBI B OOIIECTBE,
NpUYEM JaHHOE BJIHSIHUE MOXKET HMeTb KaK MOJIOXKHTeJIbHbIH,
TaK M HeraTHUBHbII XapaKTep B 3aBUCHMOCTH OT KauyecTsa I10-
JINTHUECKOH 3/INThl. 3aBUCUMOCTb IMHAMHUKH Pa3BUTHsI 001 -
CTBA OT MOJIUTHUECKHUX PelleHHH, KOTOpble PUHUMAET 3JUTa,
TpebyeT BEIPAGOTKY 3(P(PEKTHBHON MOAEMH PEKPYTHPOBAHHUS
KaJpOB J/151 BBHIMOJIHEHNS BAACTHO YIpaBAeHUeCKUX (hyHKIHUI.
JlanHas npo6GJieMa akTyaJH3upyeTcst U B CBA3H C IIPOUCXOJIs -
LMMH Ha COBPEMEHHOM 3Tare pa3BUTHsl OOLLECTBA Mpoliec-
CAMM CTAHOBJICHHS, Pa3BUTHS M PEKOHCTPYKLMH TOCyIap-
CTBeHHOro annapara. s 6oJiee nogpoGHOro paccMOTPEHHUSs
JIAaHHOM 1Po6GJIeMbl [I0CTABJIIO CJIELyIOLLME 3a1a4H: BO-T1€PBbIX,
TEOpPeTHYeCKH PACKPLITh MOHSATHE MOJUTHUECKOH 3JUTHI, BO-
BTOPBIX, IPOC/IEUTH HCTOPHIO POPMUPOBAHHS MOJHTHUECKHX
3JIUT, B-TPETbUX, PACCMOTPETh MeXaHH3Mbl ee (hOPMHUPOBAHHS
U, B-UeTBEPTbIX, IPUBECTH B3MIsIbl YUEHbIX HA JAHHYIO MPO-
6aemy.

3HaueHne rocyaapeTBa sl KU3HEAESITeMTbHOCTH UesoBe-
4eCKOro CcooOLLEeCTBA CTOMb BEIHKO, YTO U3yYEeHHEM 3TOH Ka-
TEropuH 3aHMMAETCS CPa3y HECKOJIbKO T'yMaHUTAPHBIX HAYK —
0T u10cohOB U MPABOBEIOB O HCTOPUKOB, COLMOJIOrOB
¥ nosutosioroB. locynapcTBeHHoe yrpaB/eHHe 3aHUMaeT
BayKHOE MECTO B CTPYKType TOJHUTHUECKOTro mnpoliecca. B ro-
CyIapCcTBEHHOM yMpaBJeHHH 110 KaHajgaM MPHHSTHS O(HIIH-
aJIbHBIX PEelIeHHH BbIpakaeTcsl KOJIIEKTHBHAS BOJIST COLIMyMa,
yepe3 HHCTHTYLIHOHAJIbHbIE MEXaHU3MbI C OMOLLBIO MOJIHTH-
KO-MHCTPYMEHTA/IbHBIX CPEJICTB 3TA BOJISI OCYLIECTBJSIETCS]
JUIs yropsiiodeHust 001ecTBeHHbIX e/, BakHoe 3HaueHue B
rOCyapCcTBEHHOM YIPABJEHHH HMEET rocylapcTBeHHas! 10-
JuTuka. OHa cBsi3aHa ¢ BEIPaGOTKOH CTpaTerHueckoro Kypca
o6111ecTBa, OCHOBHBIX HAaMIpaBJIEHUI pa3BUTHSI FOCYapCTBa, a
TaKXKe Cr0COOOB OCYIIECTBJIEHHS €r0 LeseH.

CyObeKTOM rocy1apcTBeHHO MOJHTHKH BbICTYNAET 3JHTA,
KOTOPOH OOLLeCTBO JAeJIerHpyeT OCHOBHbIE TOJHOMOUHS /151
NpUHATHS HauboJsiee BaxKHbIX perleHuil. [loanTnueckas
9JIUTa — 3TO COLMaJbHAs OOLIHOCTb, KOTOPasl KOHLEHTPU-
pyeT B CBOHX pyKax 3HAYNTENbHBIH 06beM TrocylapCcTBEHHOH
BJIACTH, o6ecreunBaeT Bblpa’KeHHe M BOIUIOLLEHHE B YIIPaB-
JIEHUECKHX PEeLIeHHUsIX HHTePeChl PA3JIMUHBIX KJIACCOB U CJI0EB
o6l11ecTBa, CO3/laeT MEXaHM3Mbl peanu3alli MOJUTHUECKHX
peLIeHHH.

K 0CHOBOMO/IOXKHUKAM TEOPHH JUTHI TPUHSITO OTHOCHTh
utanbsHua Buabdpeno [lapero (1848—1923), kotopbii
ONpPEeeJIM SJIMTY KaK Kjacc 00LecTBa, B KOTOPbIA BXOJAAT
MHIMBHBI, OoJlee IPYrux MpeycreBarollne B CBoei aesaTellb-
HocTH. Te useHbl JaHHOTO KJacca, KOTopble MPSIMO WM KOC-
BEHHO HrpaloT 3aMeTHYI0 POJib B INPABUTEJbCTBE, COCTAB-
JISTIOT TIPaBSILLylo 3Ty KauecTBo MUTHl BO MHOTOM 3aBHCHT
OT MeXaHH3MOB, KOTOPBIMH OHa o0pasyetcsi. Tak, mosnTHue-
CKOe PeKPYTHPOBAHHE — 3TO BOBJICUEHHE JIIO/IeH B aKTHBHYIO
MOJIMTHUECKYIO »KM3Hb, [POLECC CO3/IaHHsl MOJUTHUECKOH

9JuThl obulectBa. lastaHo Mocka, aHaJM3UPYsl MOJUTH-
YyecKHe 3JIMThI, Bble/seT TpU crocoba ee OOHOBJICHHS: Ha-
c/ieIoBaHKe, BbIOOPBI MK KoonTalus (MonoJiHeHHe cocTaBa
KaKoro-jin0o opraHa HelocTaloLMMU paGoTHUKAMHU 6e3 1po-
BeJIeHHsl HOBbIX BbIGOPOB, BOJIEBOE BBEICHUE HOBbIX YJICHOB ),
npeo6JiaiaHue epBoi TeHACHLUMH, HMEHYEeMOH apHCTOKPATH-
yeckasl, MPUBOJIUT K TOMY, YTO MpaBsLIMK KJacC CTaHOBHTCA
3aKPbITbIM, YTO BbI3bIBAET CTarHauuio obulectsa. Tak, pas/iu-
YaIOT IBA TUMA JUT — OTKPbITbIH, CBOOOAHBIN /151 MPUTOKA
npejicTaBUTes e COBEPILIEHHO PA3JHUYHBIX CJI0eB 001eCTBa, U
3aKPBITBIH, (OPMHUPYIOLIUHCS U3 TOCTATOUHO OrPaHUUEHHOTO,
3aMKHYTOIO Kpyra npejcTaBuTe/1ei, OCHOBAHHbIA Ha OCHOBE
y3KO# coluasibHoil 6asbl. Jlio6asi asmrta Hy»KjiaeTcst B 0GHOB-
Jgenud. OCHOBJIEHHE 3/UTbI 00LLECTBA, a TaKKe MU3MEHEHHE,
MPOUCXOJSILIME B €€ COLMAJBbHOM M KaueCTBEHHOM COCTaBe,
MPOUCXOJIMT HA OCHOBE CYIIECTBYIOIIEH CHCTEMbI PEKPYTHPO-
BaHMSI.

Amepukanckuit osutosor b. PokMsH BbiiessieT 1Be TeH-
JICHIMH 0TOOpPA 3JUT — THJBIMHHYIO H aHTpernpeHepcKylo.
[Wnbauiinas cucTeMa XapakTepu3yeTcsl 3aKpbITOCTblO, B
Hell oTOOp KaHAMATOB Ha 6oJjiee BbICOKHE MOCThbl OCYLIECT-
BJISICTCA IJIABHBIM 00pPa3oM M3 HHKECTOSILIMX CJI0EB 3TOU
»Ke 3quThl. Kak npasujio, it 9TOro THIIA XapakTepeH Mejl-
JICHHBIH KapbepHblil pocT n6o BoBce ero orcyTcTBre. Kpome
TOrO, TPHUCYTCTBYeT BLICOKAs CTeNeHb WHCTHUTYLHMAJIU3aLHH
npouecca oT60pa, a TakKe HajJMuue MHOTOYUCIEHHBIX (PUJIb-
TPoB — (hopMasibHbIX TPeHOBAHUE JIJIsT 3AHSATHST JOJIKHOCTEH,
HeOOJIbLIONH, OTHOCHTELHO 3aKPLITHI KpYr cejeKTopaTta.
[Ton6op 1 Ha3HaYeHHe KaAPOB [PH AAHHONU CHCTEME OCYLLeCT-
BJISIETCSl OYEHb Y3KHM KPYrOM PYKOBOAMTEJICH, KOHKYPEHLIUS
(hakTHUECKH OTCYTCTBYeT. B cyiHocTH, npencrasisier co6oi
FOCIMOJICTBYIOILMH KJlace, CJIOH, COCJIOBHE, KOTOPbIe MPaKTH-
4ecKH MOHOMOJIM3UPYIOT MOJMTHYECKYIO BJIACTh, TaK Kak ro-
Cy/lapCTBEHHbIE TTIO3UIIMH 3aHSIThI €70 CTABJECHHHUKAMH.

Hcropuueckoit dopmoil (hoOpMHPOBAHUST JUTBl POCCHIL-
cKoro ofulecTsa siBjsiercss MecTHuuectBo. [lo sToMy npuH-
LMITy Ha3HaYeHHe Ha BbICIIME JOJDKHOCTH MPOMCXOIUT HE B
COOTBETCTBUM C KBaJU(pUKALMEN U 3ac/yramMu, a B COOTBET-
CTBMH CO 3HATHOCTBIO WU POAOBUTOCTbIO. CJly’KHJIblEe UHHbBI
NpelCTaB/IslIi FeHeaslornyeckue cj1ou 60speTBa: 3aHue 60sp
noJlydasii NPeUMyLLLECTBEHHO BbIXO/LbI U3 3HATHEHLLIUX TUTY-
JIOBAHHbBIX KHS?KECKHX POJIOB H HEMHOTMX CTapblX MOCKOBCKHX
amusni. [Topsiiok MecTHHYECTBA XKeCTKO pernaMeHTHPOBaJ
He TOJIKO COCTaB 3JIUTbI, HO W XOJI BHYTPH3IJHUTHOH pOTaLMH,
4TO 6JIOKMPOBAJIO BbIIBUKEHHE JIHL HA OCHOBE JIMUHBIX U CJTy-
JKeOHDBIX KaueCTB, a TaKXKe CIOCOOCTBOBAJIO KOHCEpBALMU
9JIMTbl. MeCTHHYECTBO He TOJILKO YXY/LLIAJI0 KaueCTBO 3JIUTh,
HO M Hapyllaso MPHHLMI BCECOCJHOBHOCTH 00513aHHOCTEH
nepesl rocy/1lapCcTBOM, OINpPeAe/ISBIIEro BXOXK/IEHHE B COCTAB
MOJIMTHYECKOH 3JIUThl HA OCHOBE TOCY1apCTBEHHOH CITy?KOBI.

PasHOBUAHOCTBIO CHCTEMbI THJILAUI SIBJISIETCS] HOMEHKJIA-
TypHasi CHCTeMa PeKpPYTHpPOBaHUsI 3JUThl. CyTb HOMEHKJa-
TYPHOH CHCTEMbl COCTOMT B HA3HAUECHHUH JIMLL HA BCE KJIIOYEBbIE
JIOJDKHOCTH JIMLIb C COMIACHSl U 110 PEKOMEHJALMH COOTBET-
CTBYIOILIMX MAapTHUHHBIX OPraHoB, B MOAOOpPE 3JHMTBI CBEPXY.
Tak, HanpuMep, HOMEHKJ/IATypHAs CUCTEMA TIPUBEJA K IT0Xe
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3acrosi. Kmouesast xapakrepucruka CCCP nepuona bpex-
HeBa — TePOHTOKPATHSl, TO €CThb BJACTb CTAapuKoB. Poct
CpeliHero Bo3pacra MpeJicTaBUTe/ 1€l BJAACTH 1l1esl OTPOMHbBIMH
temnamu. Eciu ente B 1940 rogy cpennuii Bo3pact 4jieHOB
[Tonur6iopo cocrasasin 51 roa, To B 1980 roay on cocrapssia
yke 70 jsiet. BoaMoxKHOCTH KapbepHOTro NpoaBHKeHHsT OblIN
OrpaHUY€eHbl HU3KOH CMEHSIEMOCTBIO JIUT, BBICILIME rocyaap-
CTBEHHbIE I0/?KHOCTH 3aHUMAJIHCh (PaKTHYECKH MT0KH3HEHHO.

Autpernipenepckasi cucreMa pPeKpyTHPOBAHHUST SJIUT COBEP-
IEHHO TIPOTHBOTIOJNOXKHA CHCTeMe THIIbAMH. OHa oT/Huaercs
OTKPBITOCTBIO, BO3MOYKHOCTBIO /ISl MPEACTaBUTENEH JIIOOBIX
OOIIIeCTBEHHBIX TPYMM TPeTEeHAOBaTh Ha 3aHSATHE JHAHpPY-
IOLLMX MO3ULMH, HeOOJBLIUM KOJIHYECTBOM (OPMaJbHBIX Tpe-
6OBaHUH M MHCTUTYLMOHA/bHBIX PUILTPOB. JaHHylo cucTeMy
OTJIMUAET LIMPOKUH KPYT CeJieKTopaTa, KOTOPbIH MOKET BKJIIO-
yaTh BCeX H30MpaTesieidl CTpaHbl, BbICOKAs KOHKYPEHTHOCTb
0TOOpa, COMEPHHYECTBO 3a 3aHSITHE PYKOBOJSIIMX TMOCTOB.
B cooTBeTcTBUM C aHTpeNnpeHepcKOH CHCTEMOH PeKpyTHpPO-
BaHUsl TMPOUCXOJAUT H3MEHEHHE COCTaBa 3JHUThl, MepBOCTE-
MeHHast 3HAYUMOCTb JI/151 STOTO OTBOIUTCS JIMUHBIM KauecTBaM,
VHMBULYaNbHOH aKTHUBHOCTH, YMEHHIO HAUTH TOMAEPIKKY
LIMPOKOH ayIuTOPHH, YBJIeUb €€ TIPUBJEKATENbHBIMU HIesIMH
¥ TporpaMMamH.

@Opanknun  Jlenano PysBenbT — BeJUKHH TMPe3UAEHT
CLIA v eruHCTBEHHBIH, KTO H36MpaJICs Ha 3Ty TOJKHOCTD ve-
Thipe pasa noapsit. B snoxy Besukoit lenpeccuu oH cymen
BBLIBECTH CTpPaHy U3 Hee, GJaronaps uemy roJib3opaljcs 6esyc-
JIOBHOH MOJJIEPKKOH B 0OLLECTBE, OH CyMeJs MPeooJeTh ce-
pbe3HbIH SKOHOMHYeCKHH Kpusuc. Beé 910 cednasn yesosek,
MPUKOBAHHBII K WHBAJUAHOMY Kpecty. [lporece pekpytH-
POBAHUSI JUThI B KaXK/10M OOLLECTBE NPOUCXOIUT B COOTBET-
CTBHH C OIpeJieJIeHHbIMU NIPAaBUJIaMH, OCYLLLECTBISETCS Yepes
onpe/eseHHble KaHasbl peKpyTHpoBaHus. KaHasbl pekpyTH-
pOBaHUsA — 3TO OOLIECTBEHHbIE HHCTUTYTHI, Yepe3 KOTOpPble
OCYILIECTBJISIETCS TIEPEXO/L TTPEACTaBUTe el Mace B 3JuTy. M-
CTUTYT 006pa30oBaHMsl, TOCYAApCTBEHHBIH anmapar, OGH3Hec,
NapTHH, LEPKOBb, apMHUS SIBJISIOTCS BaXKHEHILIMMH KaHa/laMH
PEKPYTHPOBAHHSI.
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BHyTpHa/HTHBIE NpoLecchbl KalpoBbIX MepeMelleHti Ha-
3bIBAIOTCSl POTALMEN KAPOB WJIM BHYTPUJIMTHON pOTAaLMEH.
PasBuTHe KapoBbIX TEXHONOTHI BJISETCS OJIHUM U3 CPEICTB
JIOCTHXKEHHMS OCHOBHOM 11@JIM, 3aKJIOYAIOLLEHCs B CO3aHUSA
3(hGheKTUBHON M KOMIIAKTHOH CHMCTEMbl TOCYIapPCTBEHHOTO
yrpaBJjieHusi, KoTopast ObICTPO ¥ KAUECTBEHHO OCYIIECTBJSIET
cBOM (PYHKLIMH B MHTepecax rpaxkjaaH, obllecTBa M rocynap-
crBa. [lpumeHeHue poTauMH, B YaCTHOCTH, CBSI3bIBAIOT C
npeaynpexaeHeM U npeceyeHueM KOpPyrnuMH YUHOBHHKOB.

HccenenoBaHne MeKIyHapoOJHOTO OTIbITA TIOKA3bIBAET, UTO
BO MHOTHX CTpaHaX MeXaHHW3M pOTalMH TOCYyAapCTBEHHbIX
CJIY’KAlIUX HIHPOKO HCIOJIb3YETCs Pajik MOBbIIEHHS TIpodhec-
CHOHAJILHOTO YPOBHSI U KayecTBa pabOThl OCyl1apCTBEHHOTO
annapara. Hanpumep, Tepmanuss — opna u3 crtpad ¢ Hau-
6oJjiee pa3BUTOH CHUCTEMOH TOCYNAPCTBEHHOH ciyKObl. Co-
rnacHo paspadorantoit B 2004 r. ®enepaibHbIM MHUHHCTEP-
CTBOM BHYTPEHHHX J€J MpOorpaMme MO MPeIOTBPALIEHHIO
KOppYIMIMK B opraHax ejepasbHON BJACTH OCHOBHBIM Me-
TOJOM pelleHUsi NPoGJeMbl, ee MpeloTBpalleHHsT U NPou-
JIAKTHKY SIBJISIETCSl aHAJIM3 YPOBHS KOPPYILUHH JOJ/KHOCTEH,
a TaKKe OrpaHHYeHHE CPOKa CJIyxKObl HA TOCYyAAPCTBEHHBIX
JIOJKHOCTSIX (JI0 D J1eT) ¢ Noc/Ieylollel poTalued.

Takum 06pazom, MOKHO Cie1aTh BBIBOJ, YTO aBTOP Obli
abcosoTHO TpaB. PekpyTHpoBaHne — 3TO BaXKHEHIIUM Me-
XaHU3M (hOPMHPOBAHHST MOJUTHUECKOH 3JUTHI, B XOJle KOTO-
pOro MPOUCXOJAUT BbISIBJEHHE W 3aroJHEHHE MOJHTHYECKH
3HAUMMBbIX MO3HLHUHA U OT KOTOPOTrO 3aBUCHUT (DYHKIIMOHHPO-
BaHHUS MOJUTHUECKOH chcTeMbl. C MO3ULMH TEOPUH JIUT, pe-
KPYyTUPOBaHUE SBJSAETCH LEHTPaNbHOH (yHKLMEH J060i
MOJUTHUECKOH CUCTEMbI U, KAK CJIE/ICTBIE, HHIMKATOPOM LIEH-
HOCTeH, 3HaYUMBIX JUI5l 3aBOEBAHUS 9JUTHOH MO3ULHH B KOH-
KpPeTHOM OO0LLeCTBE, a TakKe OCHOBHOMN COCTaBJIsIIOLLEH Kap-
THHBI pacnpeaeeHus MOJUTHUECKOro BAUAHUA. [IpuHLHIbI
PEKPYTHUPOBAHUS JUTHI UMEIOT 0COOYI0 BaXKHOCTD JI/Is1 TTOJIH -
THYECKOH CHCTEMbI, CIOCOOCTBYS JIMOO ee YKpeIlIeHHI0, JH60
paspylueHuto, obecrieynBasi 6oJiee MM MEHee paBHble BO3-
MOKHOCTH JIOCTYNa K BJIACTH BCEM IpazkiaHaM JIMOO OrpaHu-
YHBast UX.

2. Bockansn, C.C. BiopokpaTust u npassiiast ajuta. CpaBHUTeNbHBIH aHanua: ABto-ped. uc. kana. ¢umocod. Hayk.
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